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PREFACE
With the Texas A&M School of Law Survey of Oil and Gas, we seek
to provide practitioners with a practical resource for readers wishing
to stay current on new and evolving legal issues related to oil and gas.
Readers of this volume will find articles exploring common-law updates, statutory amendments, and administrative decisions that concern all aspects of the oil and gas industry, including extraction,
refinement, and transportation. Readers will also find articles on mineral ownership, leasing rights, and hot topics in mineral law.
As we continue to increase the Survey’s coverage, the Journal of
Property Law extends our warm gratitude to our authors, our staffers,
and most importantly, our readers. Without you, this volume would
not be possible.
Matt Koronczok
Survey Editor, 2018–2019
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ALABAMA
By: J. Ben Segarra, Edward M. “Ted” Holt, & Brandt P. Hill†
I. STATE COURTS
A. Ankor Energy, LLC v. Kelly
Jerry Kelly and his family (the “Kellys”), who were property owners
in south Alabama near the Gulf coast, entered into two oil leases with
Renaissance Petroleum Company, LLC that Ankor Energy, LLC and
Ankor E&P Holdings Corporation (“Ankor”) took over.1 The leases
included property owned by the Kellys near two oil wells that Renaissance drilled.2
Ankor petitioned the State Oil and Gas Board (the “Board”) to
establish production units—the maximum area that can be efficiently
† J. Ben Segarra is the Senior Maritime Associate at the Mobile, Alabama, office of Maynard Cooper & Gale, P.C., where he handles matters for clients ranging
across nearly the entire spectrum of admiralty law. Ben holds a B.A. from Duke University, a J.D. from the University of Virginia School of Law, an LL.M. in Admiralty
from Tulane University Law School, and is a Proctor member of the Maritime Law
Association of the United States.
Edward M. “Ted” Holt’s primary practice areas are insurance and financial services
litigation, as well as energy and natural resources. He focuses on a variety of disputes
including sales practices, breach of contract and fiduciary duty, and bad faith claims
involving both individual and class actions. A significant portion of his energy litigation practice is devoted to coal-bed-methane litigation. He also works on behalf of
energy clients in defending personal injury, fraud, contract, and commercial disputes.
In addition, he advises clients regarding joint operating agreements, mineral leases,
surface use agreements, and related operational agreements.
Brandt P. Hill is a general litigator and appellate specialist at Maynard Cooper &
Gale, P.C. in Birmingham, Alabama. Much of Mr. Hill’s litigation practice involves
representing clients in interstate disputes over water rights in the southeastern United
States. Mr. Hill holds a B.A. from the University of California, Santa Barbara, and a
J.D. from Tulane University Law School.
1. Ankor Energy, LLC v. Kelly, Nos. 1151269, 1160476, 2018 WL 4090567, at *1
(Ala. Aug. 24, 2018).
2. Id.
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drained by a particular well—for the two wells near the leased property.3 Ankor specifically asked the Board to not include the Kellys’
property in the production units, and over the Kellys’ objection, the
Board agreed.4 Under threat of suit from the Kellys, Ankor, while
taking the position that it had not drained any oil from the Kellys’
property, subsequently offered to ask the Board to include the Kellys’
property in the production units. It also offered to pay royalties to the
Kellys, with the caveat that any such royalties would be paid only after
the date the production units included the Kellys’ property.5
The Kellys rejected Ankor’s offer and sued for waste and breach of
the implied covenant under the leases to protect against drainage.
They claimed that Ankor knew all along that their property should
have been included in the production units, and that by convincing the
Board otherwise, it caused the Kellys to suffer a “permanent loss of
oil and gas” because Ankor “drained” the oil and gas on their property through its production on adjacent land.6
Ankor moved for summary judgment on the basis that they constituted an impermissible collateral attack on the Board’s decision.7 Because the Board had made a determination that the Kellys’ property
would not contribute to production from the wells, Ankor argued, it
had “necessarily [made] a determination” that the Kelly’s property
also would not be “drained or “wasted.”8 Thus, Ankor asserted, the
Kellys’ waste and contract claims, as a matter of law, had already been
decided.9 Without explanation, however, the lower court denied
Ankor’s motion, and the parties proceeded to trial on the Kellys’
claims.10
The jury returned a verdict in favor of Ankor on all claims.11 The
trial court denied the Kellys’ motion for a new trial on the ground that
the verdict was contrary to the weight of evidence. Afterwards, the
Kellys appealed to the Alabama Supreme Court.12 They argued that
the evidence supported their waste claim because Ankor’s chief reservoir engineer admitted that Ankor’s operation of one of the wells resulted in their property having “little or no value.”13 With respect to
their claim under the lease, the Kellys asserted that Ankor intention3. Id.
4. Id.
5. Id.
6. Id.
7. See generally Defendant’s Narrative Summary of Undisputed Material Facts
and Memorandum Brief in Support of Motion for Summary Judgment, Kelly v. Renaissance Petroleum Co., No. 30-CV-2012-900020.00 (Ala. Cir. Ct. Escambia Cty. Nov.
9, 2012), No. 64.
8. Id. at 4.
9. Id.
10. Ankor Energy, 2018 WL 4090567, at *2.
11. Id.
12. Id. at *9.
13. Id.
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ally excluded their property when petitioning the Board, despite indications that there was oil on the property.14
Ankor argued that while the jury’s verdict was correct, the case
never should have proceeded to trial because its motion for summary
judgment should have been granted as the Kellys’ lawsuit was an impermissible collateral attack on the Board’s decision to exclude the
Kellys’ property from the production units.15
The Alabama Supreme Court, without elaboration, denied the Kellys’ appeal because they “fail[ed] to explain why the jury’s verdict was
against the great weight of the evidence.”16
II. FEDERAL COURTS
A. Matthews v. Ankor Energy, LLC
About a week before the Alabama Supreme Court’s decision in
Ankor Energy, LLC v. Kelly, et al., the United States District Court
for the Southern District of Alabama issued its opinion in Matthews v.
Ankor Energy, LLC (“Matthews”), a case also between the Kellys and
Ankor, as well as other parties.17
In Matthews, the Kellys and other property owners (“property owners”) who had leased their lands to oil well-operators Ankor and GS
E&R America Offshore, LLC (“operators”), claimed that the operators were negligent and wanton, committed waste, and breached the
leases by failing to act as “reasonably prudent operators” and failing
to “sufficiently develop” the wells.18 Ankor and GS moved to dismiss
the claims on a number of grounds, all of which the Court denied.
The operators first argued that the waste claim should be dismissed
because the Board had primary jurisdiction to determine whether
waste occurred.19 Prior to the litigation, Ankor petitioned the Board
to establish new oil fields and to reform or establish production units
near the leased properties.20 The Board granted Ankor’s petitions and
stated in its orders that no waste would occur and that the “rights of
the mineral interest owner” would be “protect[ed].”21 Notwithstanding the Board’s determination, the Court found that the property
owners could seek redress for waste in court, relying on Alabama Supreme Court precedent holding that claims arising from an oil and gas
14. Id.
15. See Brief of Appellants/Cross-Appellees at 21, Ankor Energy, LLC v. Kelly,
2018 WL 4090567 (Ala. Aug. 24, 2018) (Nos. 1151269, 1160476).
16. Ankor Energy, 2018 WL 4090567, at *9.
17. Matthews v. Ankor Energy, LLC, No. 17-0062-CG-B, 2018 WL 3832851 (S.D.
Ala. Aug. 13, 2018).
18. See id.
19. Id. at *2.
20. Id. at *6.
21. Id.
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lease could be heard in courts despite the issuance of prior orders by
the Board.22
Next, the Court rejected the operators’ similar argument that the
Alabama Code did not provide a private right of action for waste.23
The Alabama Code section at issue, § 9-17-19, states:
(a) Nothing contained or authorized in this article and no civil action by or against the board and no penalties imposed or claimed
against any person for violating any provision of this article or any
rule, regulation or order issued under this article and no forfeiture
shall impair or abridge or delay any cause of action for damages
which any person may have or assert against any person violating
any provision of this article or any rule, regulation or order issued
under this article. Any person so damaged by violation may institute
a civil action for and recover such damages as he may show that he
is entitled to receive.24

The operators argued that a similar Colorado statute had previously
been interpreted by the Colorado Supreme Court as barring a private
right of action for waste.25 The Colorado statute provided that:
Nothing in this article, and no suit by or against the commission,
and no violation charged or asserted against any person under any
provisions of this article, or any rule, regulation, or order issued
under this article, shall impair, abridge, or delay any cause of action
for damages which any person may have or assert against any person violating any provision of this article, or any rule, regulation, or
order issued under this article. Any person so damaged by the violation may sue for and recover such damages as he otherwise may be
entitled to receive.26

In determining that the Alabama statute allowed a private right of
action for waste, the Matthews Court found that a “plain reading” of
section 9-17-19 “indicates that a person damaged by a violation of this
article may bring a civil action to recover damages.”27 The Court distinguished the Colorado statute from the Alabama statute because the
former provided that a person may “sue for and recover such damages
as he otherwise may be entitled to receive.”28 In contrast, the Alabama
statute provided that a person may “institute a civil action for and
recover such damages as he may show that he is entitled to receive.”29
Thus, unlike the Colorado statute, the Alabama statute did not
“qualif[y] the right” to recover damages.30 Although the Court found
22.
23.
24.
25.
26.
27.
28.
29.
30.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at *2.
at *7.
(citing ALA. CODE § 9-17-19 (2001)).
(citing Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913 (Colo. 1997)).
(citing COLO. REV. STAT. § 34-60-114 (2018)).
(internal quotations omitted).
(emphasis added).
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“no examples of civil actions brought under § 9-17-19,” it also said
“there have also been no cases uncovered that dismissed such claims
or ruled that no private right of action could be maintained.”31
The Court next addressed and rejected the operators’ argument
that the property owners’ negligence and wantonness claims were not
actionable because they arose from duties created by the leases.32
“While ‘an ordinary breach of contract will not give rise to a tort,’”
“‘it is possible for a tort to arise in Alabama out of a breach of a duty
implied by or arising out of a contract.’”33 The Court found that the
property owners’ claims that the operators were negligent and wanton
by causing waste and by “failing to act as reasonably prudent oil and
gas operators” were “duties . . . not set out in the contracts.”34 Rather,
they “[arose], at least in part from Alabama’s oil and gas statutes.”35
Thus, the “claims appear[ed] to be actionable as tort claims.”36
Finally, the Court held that the doctrine of res judicata did not bar
the Kellys’ claims.37 The Kellys’ claims in the state court case and the
present case both related to the production of oil wells. In the state
court case, the claims specifically arose out of Ankor’s alleged failure
to pay royalties; while in the present case, the claims specifically arose
from Ankor’s alleged negligence in how it operated the wells.38
B. Day, LLC v. Plantation Pipe Line Company
A pipeline leak led to litigation on a number of different issues in
Day, LLC v. Plantation Pipe Line Company (“Plantation Pipe”).39 In
1979, a pipeline operator, Plantation Pipe Line Company, LLC
(“Plantation”), discovered a dent in a section of its pipeline located
outside of Birmingham, Alabama.40 Plantation repaired the dent by
installing a “B-sleeve”—a full-encirclement, pressure-containing
sleeve.41 Thirty-five years later, the repair failed when gas leaked onto
neighboring properties.42 The properties’ owners, who used their
lands for commercial and recreational fishing and hunting, brought
suit against Plantation for state-law tort claims as well as claims under
the citizen-suit provisions in the Federal Clean Water Act (“CWA”)
and Resources Conservation and Recovery Act (“RCRA”).43
31. Id. at *9.
32. Id. at *5–6.
33. Id. at *5 (quoting Brown-Marx Assocs., Ltd. v. Emigrant Sav. Bank, 703 F.2d
1361, 1371 (11th Cir. 1983)).
34. Id.
35. Id. at *6.
36. Id.
37. Id. at *5.
38. Id. at *4.
39. Day, LLC v. Plantation Pipe Line Co., 315 F. Supp. 3d 1219 (N.D. Ala. 2018).
40. Id. at 1223.
41. Id.
42. Id. at 1224.
43. Id. at 1223–24.
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The United States District Court for the Northern District of Alabama granted Plantation’s motion for summary judgment on the following claims:
Wantonness: The property owners argued that Plantation’s failure
to “update” its 1979 B-sleeve repair in accordance with the newest
repair standards.44 In Alabama, “[w]antonness is the ‘conscious doing
of some act or the omission of some duty while knowing of the existing conditions and being conscious that, from doing or omitting to
do an act, injury will likely or probably result.’”45 In essence, the
property owners argued that “the efforts that Plantation took in 1979
to repair the dent in the pipeline would not be the same repairs that
Defendants would have taken in 2014.” Because of the Defendants’
knowledge that they would not have repaired the dent differently in
2014, they knew that this failure to re-repair the dented pipeline
would likely cause damage to the Plaintiffs.46 The Court rejected this
argument, finding that Plantation repaired the pipeline in 1979 in conformity with then-existing regulations, and was not required to later
re-repair its original repair in the manner required by newer
regulations.47
Trespass: The property owners next argued that the leak onto their
lands constituted an indirect trespass under Alabama law.48 The Alabama Supreme Court has held that an indirect trespass occurs where
the trespasser releases a “foreign polluting matter” beyond the boundaries of his property, knowing to a “substantial certainty” that it will
“invade the property.”49 The Plantation Pipe Court held that, under
that precedent, the property owners could not establish an indirect
trespass by Plantation because there was no evidence that Plantation
“intentionally” caused the gas leak onto their properties.50 The Court
found the property owners’ argument for trespass “rather unmarkable,” stating that “[p]ipeline ruptures happen every day around the
State of Alabama, [including] in the same county[.]” Further, the
Court noted that just because the Defendant has had previous spills
does not show knowledge or intentionality on [defendant’s] part with
respect to the instant spill.51
Emotional Damages: One of the property owners claimed that he
was entitled to emotional distress damages on account of Plantation’s
negligence. “To show entitlement for emotional distress damages in
Alabama, a plaintiff must show that he either ‘sustain[ed] a physical
injury as a result of a defendant’s negligent conduct, or [was] placed in
44.
45.
46.
47.
48.
49.
50.
51.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at 1229.
(quoting Ex parte Essary, 992 So. 2d 5, 9 (Ala. 2007)).
at 1229–30.
at 1230.
(citing Russell Corp. v. Sullivan, 790 So. 2d 940, 946–47 (Ala. 2001)).
at 1230–31.
at 1231.
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immediate risk of physical harm by that conduct.’”52 Because there
was no “physical injury,” the Court considered whether the property
owner was in the “zone of danger” created by the leak.53 There was
evidence that the property owner, immediately following the leak, had
walked near the leak in order to survey the damage and became irritated by the smell.54 The Court held that the property owner had not
established an emotional distress claim because there was “no evidence that [he was] were ever” in “immediate risk of physical
harm.”55 The fact that the property owner smelled the gasoline and
that he was irritated by it was not sufficient.56 Moreover, “[s]imply
seeing gasoline and the awareness of possible contamination is not
enough to put Plaintiff in the zone of danger. . . .”57
The Court addressed and rejected the property owner’s alternative
argument that the possibility of inhalation of known carcinogens in
the gasoline entitled him to emotional damages, even where there was
no showing of actual injury.58 Applying the U.S. Supreme Court’s test
in Metro-North Commuter R. Co. v. Buckley for recovery of emotional
damages in asbestos cases,59 the Court found that “exposure to a substance that has a ‘latent effect,’ cannot support a claim for emotional
damages because the plaintiff is not subject to immediate and traumatic harm.”60
Clean Water Act: The property owners further claimed that the
Plantation’s leak violated the CWA’s provision that makes it unlawful
for the discharge of any pollutant from a point source into navigable
waters of the United States.61 But instead of addressing the property
owners’ substantive arguments, the Court determined that it did not
have subject matter jurisdiction to hear the claim in the first place.62
Under the CWA’s citizen-suit provision, citizens may only bring suit
against a defendant who “is alleged to be in violation” of the CWA.63
According to the Court, evidence showing that a defendant is in violation of the CWA required an “ongoing violation” at the time the citizen filed the lawsuit.64 In this case, the fact that “some effects
remain[ed] from the leak” at the time of suit was not sufficient to
show there was an “ongoing violation” because the leak itself was con52. Id.
2005)).
53. Id.
54. Id.
55. Id.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id.

(quoting City of Mobile v. Taylor, 938 So. 2d 407, 410 (Ala. Civ. App.
at 1231–32.
at 1232.
at 1232–33.
(citing Metro-North Commuter R. Co. v. Buckley, 521 U.S. 424 (1997)).
at 1234 (citing 33 U.S.C. § 1311(a) (2012)).
(citing 33 U.S.C. § 1365(a)(1) (2012)).
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tained.65 The Court emphasized that any remaining petroleum on the
properties would “significantly dissipate” over time.66 In other words,
the “nature of the pollution” was not such that it would “stay intact
over time.”67 Accordingly, the Court held that it did not have subject
matter jurisdiction to consider the CWA claim.
Resources Conservation and Recovery Act: Finally, the property
owners brought a claim under the RCRA’s citizen-suit provision,
which permits citizens to sue a defendant who has “contributed or
who is contributing to the past or present handling, storage, treatment,
transportation, or disposal of any solid or hazardous waste which may
present an imminent and substantial endangerment to health or the
environment.”68 “The section applies retroactively to past violations,
so long as those violations are a present threat to health or the environment.”69 The Court’s inquiry focused on whether the circumstances of the leak satisfied the “imminent and substantial
endangerment to . . . the environment” language of § 6972(a)(1)(B).70
According to the Court, “[n]o binding precedent has adequately discussed whether the presence of certain levels of gasoline presents an
imminent and substantial endangerment to the environment.”71
The property owners offered evidence that the “soil, surface water,
[and] groundwater” on their properties were “contaminated with petroleum, toluene, benzene, and BTEZ.”72 However, that evidence relied on analyses conducted right after the leak was discovered, which
the Court said had “no bearing” on the threat to the environment at
the time of suit.73 By the time of suit, there had been “significant efforts by Defendants to remediate the property.”74 While there was
some evidence that groundwater remained contaminated at the time
of suit, the Court found that any such “contamination” did not equate
to “substantial endangerment to health or environment.”75 The Court
also found significant that one of the property owners had admitted
that he continues to hunt deer and turkey on his property, undercutting his claim about harm to wildlife and the environment.76
65. Id. at 1239.
66. Id. at 1237.
67. Id.
68. 42 U.S.C. § 6972(a)(1)(B) (2012).
69. Day, 315 F. Supp. 3d at 1241 (quoting Parker v. Scrap Metal Processors, Inc.,
386 F.3d 993, 1014 (11th Cir. 2004)).
70. Id. at 1241-42; § 6972(a)(1)(B).
71. Day, 315 F. Supp. 3d at 1242.
72. Id.
73. Id.
74. Id.
75. Id. at 1243.
76. Id. at 1244.

ARKANSAS
By: J. Mark Robinette†
The 2018 reporting period saw little change to Arkansas law in the
field of oil and gas. The past year, however, has not been without controversy. The State of Arkansas re-examined its tax valuation of oil
and gas production as a result of oil and gas litigation.
On November 30, 2017, the Supreme Court of Arkansas handed
down its decision in the case of Desoto Gathering Co. v. Hill. This case
began with an ad valorem tax assessment appeal at the county level.1
Under the Arkansas system of taxation, the County Assessor (in this
case Defendant, Hill) appraises the taxpayer’s property.2 If the taxpayer feels that the value of his or her property is not in line with
market value, the taxpayer may appeal the Assessor’s valuation to the
County’s Board of Equalization,3 then to the County Court,4 and finally to Circuit Court.5 Plaintiff, Desoto, went before the Board of
Equalization, and being dissatisfied with its outcome, appealed the
Board’s decision to the Faulkner County Court.6 The County Court’s
senior tax manager Murray Williams, who is not a licensed attorney,
signed the appeal.7
A month into the proceeding, Desoto retained counsel and filed
amended appeals to the County Court.8 Shortly thereafter, the
† Law Offices of Mark Robinette, P.O. Box 251613, Little Rock, Arkansas 7225;
http://www.robinettefirm.com. The author can be reached at mrobinette@robinette
firm.com.
1. See Id. at *1-2.
2. See generally ARK. CODE ANN. § 26-26-1201 (1987).
3. ARK. CODE ANN. § 26-27-317(a) (1987).
4. ARK. CODE ANN. § 26-27-318(a)(1)(A) (2013).
5. § 26-27-318(c)(2)(B).
6. Desoto I, 2017 Ark. 326, at 2, 531 S.W.3d at 398.
7. Id.
8. Id.
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County Court affirmed the Board of Equalization’s decision.9 Desoto
appealed to Circuit Court.10 The County Assessor moved to dismiss
the appeal for lack of subject matter jurisdiction because the original
appeal to the County Court was filed and signed by a non-lawyer.11
The Circuit Court dismissed the appeal, and Desoto appealed the Circuit Court’s decision to the Supreme Court.12
The general rule in Arkansas is that a non-lawyer may not represent
a corporation in any legal proceeding.13 The Supreme Court upheld
this rule in Desoto I (“Desoto I”).14 The Court exposited a lengthy
history of the unauthorized practice of law, emphasizing the Supreme
Court’s absolute authority to regulate the practice of law under the
Arkansas Constitution.15 In exercising its authority, the Court emphasized its mission to ensure both professional competence and public
protection.16 The Court considers any invocation of the processes of
the Court as the practice of law.17 Notably, Corporations cannot practice law in Arkansas and cannot act pro se unless by its employees
who are licensed Arkansas attorneys.18
Desoto argued that the Board of Equalization and the County
Court are both administrative in nature, and therefore, their prohibition against the practice of law was not applicable.19 The Court noted
that County Court is a Court of record and that the lodging of the
appeal by the non-lawyer was therefore an invocation of the process
of a Court of record.20 Desoto also argued that the objection on unauthorized practice of law was tardy.21 The Court dismissed this claim
because the objection went to subject matter jurisdiction, which is
available at any time.22
The unauthorized practice of law claim rendered the original appeal
lodged by Murray on behalf of Desoto a nullity.23 The subsequent
amendment of the appeal did not relate back to the original because
the original was a nullity.24 In essence, Desoto’s appeal became
untimely.25
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

Id.
Id., 531 S.W.3d at 399.
Id.
Id. at 3, 531 S.W.3d at 399.
Id. at 11, 531 S.W.3d at 402.
Id. at 10-11, 531 S.W.3d at 403.
Id. at 4-7, 531 S.W.3d at 400-01.
Id. at 6, 531 S.W.3d at 400.
Id., 531 S.W.3d at 401.
See id. See also ARK. CODE ANN. § 16-22-211(d)(1)(B) (2011).
Desoto I, 2017 Ark. 326, at 7, 531 S.W.3d at 401.
Id. at 8, 531 S.W.3d at 402.
Id. at 8-9, 531 S.W.3d at 402.
Id. at 9, 531 S.W.3d at 402.
Id. at 10, 531 S.W.3d at 403.
Id.
See id.
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The opinion drew a dissent from Justice Hart who argued that the
requirement that the Clerk advertise an appeal to County Court inviting other taxpayers to participate made the County Court a public
forum.26 Justice Hart noted that the County Judge stated that personal
attendance to the hearing was not required and that unsworn statements would be read into the record.27 In short, Justice Hart found
that the proceeding could be “easily [ ] considered a political forum
regarding the assessment of taxes.”28 Finally, Justice Hart argued that
the appeal from County Court to Circuit Court was proceeding de
novo, and thus, the Circuit Court had no power of review.29 Therefore, the issue of unauthorized practice of law was not available as an
objection to subject matter jurisdiction, and the issue must be raised in
the original proceeding, not in the appeal.30
The rules governing unauthorized practice of law in Arkansas often
mete out harsh results. Desoto (and its parent company Southwestern
Energy) lodged other appeals of tax valuations. In addition to this reported appeal, there is one other reported case on a tax appeal in
Desoto v. Hill (“Desoto II”). Desoto II, like Desoto I, is a procedural
case rather than a true oil and gas case. The issue discussed in Desoto
II concerned whether other tax years on appeal during Desoto I were
barred by procedural defenses or res judicata.31 They were not.32
More important than Desoto I and Desoto II was political fallout
from these cases. On the heels of these oil and gas tax controversies,
politicians began to wonder whether their districts were fully realizing
the tax revenue potential of the oil and gas industry. This resulted in a
report by the Assessment Coordination Department (an agency that
promulgates assessment valuation rules to the various County Assessors) from Resource Technologies Corporation (“RTC”) to determine
whether the valuation rules for oil and gas interests were in line with
other states.33
RTC presented the original report at a public hearing on May 15,
2018.34 RTC submitted its final report on June 25, 2018.35 Unsurprisingly, RTC’s report called for some sweeping changes to the current
valuation system largely in favor of the state. The most significant
change that, if adopted, will hit the Arkansas gas industry the hardest
26. Id. at 16-17, 531 S.W.3d at 406 (Hart, J., dissenting).
27. Id. at 17, 531 S.W.3d at 406.
28. Id.
29. See id. at 18, 531 S.W.3d at 407.
30. See id.
31. See Desoto Gathering Co. v. Hill (Desoto II), 2018 Ark. 103, at 1-2, 541
S.W.3d 415, 416.
32. See id. at 9, 541 S.W.3d at 420.
33. JEFFERY R. KERN AND DAVID FALKENSTERN, RECOMMENDATIONS FOR IMPROVEMENT OF ARKANSAS’ OIL AND GAS ASSESSED VALUATIONS 1 (2018).
34. Id.
35. Id.
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is the valuation of natural gas working interest and royalty. Under the
current valuation system, a simple one-year stream of income is used
to value gas production.36 The report suggests a ten-year income
stream for valuation.37 In effect, this will increase the yearly ad
valorem taxes on gas production by ten times. By contrast, the ad
valorem tax valuation for oil is presently based upon a fourteen-year
income stream to be reduced to a ten-year stream under RTC’s proposal.38 RTC also suggested a whopping $1,000,000 default assessment
on horizontal well pad sites for equipment to “encourage accurate reporting by operators.”39 RTC’s report was not well-received by the oil
and gas industry or gas royalty owners. Whether the report will engender a change in the assessment rules remains to be seen. As of the
time of this writing, no notice or comment for rulemaking for new
valuation procedures has been posted by the ACD.
It is easy to venture into polemic on the issue of oil and gas production taxation. This year saw the exit of BHP Billiton from the Fayetteville Shale, the exit of BP America production company from the
Fayetteville Shale, and by December 1, 2018, the exit of Southwestern
Energy—the largest well operator in the Fayetteville Shale. It is of no
coincidence that these operators are leaving the Fayetteville Shale in
the wake of the possibility of more unfavorable taxation. The tax burden of owning wells in Arkansas is manifest by the voting of the major
production companies with their feet as they exit the state. In an unfavorable tax climate such as Arkansas’s, it is difficult for well operators
to profit from their capital investment. Notoriously stingy private equity purchased the interests of the major operators that sold out this
year. This portends a lengthy period of little new development in the
Fayetteville Shale. Arkansas should address its business climate for oil
and gas firms. A firm operating in Arkansas must pay severance tax,
ad valorem tax, and income tax. If there is to be a future in Arkansas’s
oil and gas development, the state’s leadership must reexamine the
issue of taxation or be prepared to lose out on potential new
investment.
36.
37.
38.
39.

Id. at 21.
Id.
Id. at 31.
Id. at 41.

CALIFORNIA
By: Joshua L. Baker†
I. INTRODUCTION
Based on statistics published in 2018, California is the fifth-largest
producer of oil among the fifty states and the fifteenth-ranked producer of natural gas.1 California has a long history of oil and gas exploration and production, refinement and marketing. As a result, wellestablished common law principles and statutory and regulatory laws
are in place that govern all facets of the industry. The following update summarizes key changes in California oil and gas law for the survey period from January 1, 2018, to November 4, 2018.
II. LEGISLATIVE ACTIVITY
Consistent with legislative activity over the past several years, numerous bills were introduced at the beginning of 2018 that intended to
suppress any increase in the production and marketing of oil and gas
in the state. Only a handful of those bills, however, were actually
passed by the Legislature and signed into law by the Governor. The
most significant of these are summarized below.
In Senate Bill No. 100 (“SB 100”), known as “The 100 Percent
Clean Energy Act of 2018,” the Legislature amended Sections 399.11,
399.15 and 399.30 of, and added Section 454.33 to, the California Pub† Joshua L. Baker is a California oil and gas attorney and partner with Day
Carter Murphy LLP. Josh regularly counsels his clients in all types of upstream oil and
gas matters, including acquisitions, divestitures, project finance, title opinions and
compliance issues.
1. California: State Energy Profile Overview, U.S. ENERGY INFO. ADMIN., https://
www.eia.gov/state/?sid=CA [https://perma.cc/3VB3-N886] (last visited Nov. 4, 2018).
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lic Resources Code.2 In effect, SB 100 requires 100% of total retail
sales of electricity in California to come from eligible renewable energy resources and zero-carbon resources by 2045, which is a change
from the state’s current goal of 50% generated by renewable sources
by 2030.3
In Senate Bill No. 8344 (“SB 834”) and Assembly Bill No. 17755
(“AB 1775”), the Legislature enacted duplicative measures in direct
response (and opposition) to the Trump Administration’s announcement in early 2018 of its proposal to expand offshore oil and gas drilling in federal waters, including off the California coast.6
Under existing law, the California State Lands Commission (the
“SLC”) has exclusive jurisdiction over all ungranted tidelands and
submerged lands owned by the state and generally may lease or grant
certain rights or privileges regarding such lands for commercial, industrial and recreational purposes.7 Additionally, various local public
agencies have been granted tidelands and submerged lands owned by
the state, and such agencies serve as “local trustees” of the granted
public trust lands. The local trustees have the same powers as the SLC
with respect to granting rights or interests in such lands for various
purposes.8 This jurisdiction and administrative control of state-owned
tidelands and submerged lands extends to those lands lying within
“state waters,” which means the zone as measured from the mean
high tide line to three nautical miles offshore; the federal government
has exclusive jurisdiction over offshore federal lands beyond that seaward boundary.9
Currently, the SLC and local trustees maintain nineteen right-ofway leases that permit pipelines to transport oil and gas produced
from federal waters across state waters where it can then be processed
and transported to a refinery and turned into transportation fuels and
other products.10 If new federal offshore oil and gas leases are
granted, oil and gas produced thereunder would similarly need to be
2. S.B. 100, 2018 Leg., 2017–2018 Reg. Sess. (Cal. 2018). Approved by the Governor on September 10, 2018, and chaptered by the Secretary of State as Chapter 312 on
September 10, 2018. Id.
3. Id.
4. S.B. 834, 2018 Leg., 2017–2018 Reg. Sess. (Cal. 2018). Approved by the Governor on September 8, 2018, and chaptered by the Secretary of State as Chapter 309 on
September 8, 2018. Id.
5. Assemb. B. 1775, 2018 Leg., 2017–2018 Reg. Sess. (Cal. 2018). Approved by
the Governor on September 8, 2018, and chaptered by the Secretary of State as Chapter 310 on September 8, 2018. Id.
6. Tim Daiss, California Fights Trump’s Offshore Oil Drilling Plans, OILPRICE
(Aug. 30, 2018, 3:00 PM), https://oilprice.com/Energy/Energy-General/CaliforniaFights-Trumps-Offshore-Oil-Drilling-Plans.html [https://perma.cc/MYX8-WBDD].
7. CAL. PUB. RES. CODE § 6301 (West 2015).
8. CAL. PUB. RES. CODE §§ 6305, 6306(a) (West 2015).
9. CAL. PUB. RES. CODE § 36108 (West 2018); 43 U.S.C. § 1302 (2012).
10. Cal. Assemb. Comm. on Nat. Res., Rep. on Assemb. B. No. 1775 (2017–2018
Reg. Sess.) as amended Mar. 22, 2018, p. 4.
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transported for processing and refinement.11 Many of the existing
leases covering infrastructure in state waters for the support of oil and
gas production from federal waters have expiration dates that extend
to 2031.12
SB 834 and AB 1175 are duplicate measures that add Section 6245
to the California Public Resources Code (“Section 6245”) to prohibit
the SLC or a local trustee from entering into any new lease or other
conveyance authorizing new construction of oil- and gas-related infrastructure upon tidelands and submerged lands within state waters associated with any federal offshore oil and gas lease issued after
January 1, 2018.13 Section 6245 also requires the SLC or a local trustee
to comply with the following requirements with respect to any application for a renewal, extension, amendment or modification of an existing lease to authorize new construction of such infrastructure to
support a new federal offshore oil and gas lease:
• The SLC or local trustee must provide notice of the application
by including it as a separate informational item on the agenda of
the SLC’s or local trustee’s next duly noticed public meeting;14
• The SLC or local trustee may not take any further action to approve the application until 180 days after the referenced notice
is provided;15 and
• Prior to approving the application, the SLC or local trustee must
consider, at a minimum, the following: (i) Whether it is necessary to protect the marine environment or to ensure human
health and safety; (ii) whether it would provide a benefit to the
state beyond additional lease revenues; and (iii) whether it will
impact the volume of oil and gas that may be transported across
state waters.16
While the intended effect of Section 6245 is to deter any increase in
oil and gas production from federal waters,17 the new law specifically
does not prohibit any of the following: (1) The SLC from issuing
leases pursuant to California Public Resources Code Sections 6243 or
6244;18 (2) any activity undertaken to repair or maintain any pipeline
11.
12.
13.
14.
15.
16.
17.

Id.
Id. at 4–5.
CAL. PUB. RES. CODE § 6245(a), added by Stats. 2018, ch. 309, § 1.
§ 6245(b)(1).
§ 6245(b)(2).
§ 6245(c).
MICHAEL JARRED, CAL. STATE ASSEMB. COMM. ON NAT. RES., COMM. ANALYSIS OF AB 1775, at 4 (Aug. 28, 2018).
18. § 6245(e)(1). PUB. RES. § 6243 prohibits the state from “enter[ing] into any
new lease for the extraction of oil or gas from the California Coastal Sanctuary unless
the President of the United States has found a severe energy supply interruption and
has ordered distribution of the Strategic Petroleum Reserve[,] . . . the Governor finds
that the energy resources of the sanctuary will contribute significantly to the alleviation of that interruption, and the Legislature subsequently acts to amend” the Califor-
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or other infrastructure used to convey oil or natural gas or any other
activity necessary to ensure the safe operation of infrastructure used
in the exploration, development or production of oil or natural gas;19
and (3) any activity undertaken to convey oil or natural gas produced
from state waters.20
III. REGULATORY ACTIVITY
Regulatory activity affecting the oil and gas industry during the survey period continued to focus on a variety of issues. New regulations
regarding underground gas storage and oil and gas production pipelines were finalized and went into effect earlier in the year,21 and the
active rulemaking process with respect to idle wells; underground injection control; and well construction standards will continue through
the remainder of 2018 and into 2019.22 Additionally, the California
Department of Conservation launched a new Office of Enforcement
within its Division of Oil, Gas and Geothermal Resources in mid-2018
to enhance compliance with public safety and environmental regulations and to administer enforcement actions.23
nia Coastal Sanctuary Act of 1994 (PUB. RES. § 6240 et seq.) to allow that extraction.
PUB. RES. § 6244 permits the SLC to “enter into any lease for the extraction of oil or
gas from state-owned tide and submerged lands in the California Coastal Sanctuary if
the [SLC] determines that those oil or gas deposits are being drained by means of
producing wells upon adjacent federal lands and the lease is in the best interests of the
state.”
19. § 6245(e)(2).
20. § 6245(e)(3).
21. See CAL. DEP’T CONSERV., State Finalizes Underground Gas Storage Regulations, (Jun. 29, 2018), http://www.conservation.ca.gov/index/Documents/2018-06%20
Underground%20Gas%20Storage%20Regulations%20Approved.pdf [https://
perma.cc/9BA6-JLVJ] (a summary of, and links to, new regulations finalized with respect to underground natural gas storage); see also CAL. DEP’T. CONSERV., State Unveils New Regulations for Oil and Gas Production Pipelines, (Jun. 18, 2018), http://
www.conservation.ca.gov/index/Documents/2018-05%20AB%201420%20pipeline%
20regulations%20approved.pdf [https://perma.cc/LB9F-HJWR] (a summary of, and
links to, new regulations for certain pipelines associated with oil and gas production).
22. See CAL. DEP’T. CONSERV., Active Rulemakings, http://www.conservation.ca
.gov/index/Pages/rulemaking.aspx [https://perma.cc/EL2X-HC9V] (last visited Nov. 4,
2018) (for updates on the active rulemaking processes regarding idle wells, underground injection control and well construction standards).
23. CAL. DEP’T. CONSERV., State Oil and Gas Regulators Form Office of Enforcement, (Jul. 16, 2018), http://www.conservation.ca.gov/index/Documents/news/2018-07
%20new%20DOGGR%20enforcement%20unit%20%20announced.pdf [https://per
ma.cc/22N3-4FED].

COLORADO
By: Ralph A. Cantafio, Esq.1
There exist certain terms, theories, and uses of law so well known
that lawyers refer to them as “blackletter law.”2 Blackletter law tends
to describe rules of law known so universally that specific legal authority is typically unnecessary. While there exist untold examples of
blackletter law, two well-known examples include (1) the duty to read
and (2) the accrual of the statute of limitations. An individual who
signs a document is presumed to have read that document and understood its contents. A statute of limitations accrues at the point in time
where a legal claim arises. Accrual begins at the time when a lawsuit
must be filed in order to commence a lawsuit or otherwise be subject
to dismissal for late filing as being in violation of the appropriate statute of limitations.
While there certainly exist well-known exceptions to each of these
doctrines (as there is with most blackletter law), generally courts have
applied the duty to read and the date of accrual in a vast majority of
cases without any complication. Notwithstanding these holdings, the
Colorado Court of Appeals recently took a significant deviation from
well-established legal doctrine pertaining to these two legal tenants,
1. Ralph A. Cantafio is Senior Manager of Cantafio Feldmann Nagel Margulis
PLLC with offices located in Cheyenne, WY, as well as Denver and Steamboat
Springs, CO. He is also a lecturer at the University of Colorado Denver in the Global
Energy Management Program where he teaches graduate students Environmental
Regulatory, Legal and Political Environment of the Energy Industry and Energy Law:
Property, Contracts, and Transactions. His law practice focuses on transactional work
and litigation in the Oil and Gas Industry, where he also acts as a Mediator and Arbitrator. Mr. Cantafio is licensed in, among other states, Alaska, Colorado, North Dakota, Pennsylvania, Texas, Wyoming and Utah.
2. Blackletter Law, BLACK’S LAW DICTIONARY (10th ed. 2014) (“One or more
legal principles that are old, fundamental, and well settled. The term refers to the law
printed in books set in Gothic type, which is very bold and black. – Also termed
hornbook law.”).
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impacting the oil and gas industry. It is well known that until the point
of severance oil and gas is considered real property, and oil and gas is
a subset of real estate law. The Colorado Court of Appeals announced
its holding in Bell v. Land Title Guarantee Company on May 17, 2018.3
Here, the decision to not apply the duty to read impacts the date of
accrual in a fashion that might seriously impact an oil and gas industry
which relies so heavily on contracts.
Charles C. Bell and Shirley M. Bell, who is his wife, (the “Bells”)
were under contract to sell certain real property. As is common in
Colorado and elsewhere, the Bells entered into a Residential Buy/Sale
Contract with the proposed Buyer.4 The Bells agreed to sell their surface rights, but reserve all oil, gas, and mineral rights appurtenant to
their real property. The Bells retained the services of the Orr Land
Company, LLC (“Orr”) to reserve their mineral interests. Orr Land
Company next hired Land Title Guarantee Company (“Land Title”)
to draft a warranty deed to convey this real property retaining the
mineral interests but conveying only the surface rights.5 Accordingly,
the factual background of the case is somewhat straight forward: the
seller desired to convey their interests in and to the surface but retain
the minerals. This is very common in oil and gas law.
On May 31, 2005, the Bells executed the warranty deed prepared
for them by Land Title conveying the real property to the Buyer.6
Unfortunately, no one carefully read the warranty deed. If either of
them read this warranty deed, they would have noted that there was
no reservation of minerals benefitting the Bells as the Seller. Instead,
without any reservation set forth in the warranty deed, these minerals
passed to the Buyers as a matter of Colorado law.
As it turns out, the Bells did not realize that the warranty deed, as
prepared by Land Title, did not reserve the minerals. In fact, for over
nine years after closing, the Bells (for unknown reasons) continued to
receive royalty payments due to them under an Oil and Gas Lease
entered into before the 2005 sale of the real property.7 It was not until
September 2014 that the lessee oil and gas operator realized that the
Bells no longer owned the mineral rights to the real property and had
not owned such mineral rights since May 2005. No matter what circumstance brought this matter to their attention, the oil and gas lessee
thereafter began to forward the royalty payments to the buyer as the
buyer was the lawful recipient of the royalty payments.8 It was only at
this point in time that the Bells realized the warranty deed that they
3.
4.
5.
6.
7.
8.

422 P.3d 613 (Colo. App. 2018).
Id. at 614.
Id.
Id.
Id. at 615.
Id.
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had executed some nine years before failed to reserve any of the mineral rights as set forth in the contract to buy and sell real estate.9
Judge Hawthorn of the Colorado Court of Appeals commented the
following in the opinion:
We all know that we should read carefully and understand any important document before we sign it. In fact, a principal of contract
law says that anyone that signs a document is presumed to know its
contents. We also know generally that if we have a legal claim arising from a document we have signed, we must file that claim in
Court within a certain time or the claim will be barred by the statute
of limitations. As to when that time starts to run, another principal
of law codified by the Colorado Statute says it starts on the date
when both the claimant’s injury and cause are known or should
have been known by the exercise of due diligence.10

Based upon application of traditional blackletter law as to the duty
to read, Mr. and Mrs. Bell would have been understood as a matter of
law to have not only read the warranty deed, but also understood its
legal implications at the time of their signing that document. That they
apparently failed to read the warranty deed (or read the warranty
deed yet did not understand its contents) ordinarily would not be an
excuse because of the duty to read. Thereafter, under traditional Colorado law11 any statute of limitations would have begun to run at the
time the Bells signed the warranty deed.
One would presume that any complaint filed in the district court (in
Colorado the trial court) would be dismissed upon the filing of a
proper motion. Here, the Bells filed their complaint seeking relief
under the theories of negligence and breach of contract.12 As one
would correctly anticipate, the defendants filed their motion to dismiss pursuant to Colorado Rule of Civil Procedure 12(b)(5).13 The
9. Id. It is important to note that regardless of the contents of the Contract to
Buy/Sell Real Estate, it is the deed itself that conveys or reserves legal rights, and this
becomes the operative document.
10. Id. at 614.
11. The duty to read, although regarded as part of contract law, is not a ‘duty’
imposed by contract, but rather a statement about how parties should behave during
the contract-making process. Here are some examples of that statement:
It is beyond cavil that a party accepting an offer has an absolute duty to
read and understand the terms of an offer, and failure to do so will not diminish the force and effect of the resulting contract.
A person signing an agreement has a duty to read it and, absent a showing
of fraud, if the person is capable of reading and understanding the contract
then he is charged with the knowledge of what the contract says. . . . He
cannot avoid the consequences of what he signed by simply saying that he
did not know what he signed.
Charles L. Knapp, Is There a “Duty to Read”?, 66 HASTINGS L.J. 1083, 1085-86 (2015)
(citations in original omitted).
12. Bell, 422 P.3d at 615.
13. Id. Rule 12(b)(5) of the Colorado Rules of Civil Procedure is a Motion to
Dismiss for failure to state a claim upon which relief can be granted. It is the func-
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defendants argued that the statute of limitations had elapsed well
before the filing of the complaint as the warranty deed had been
signed by Plaintiffs on May 31, 2005. Because the Bells signed the
warranty deed, they were deemed to have read the deed to understand its legal implications whether or not they had actually read the
same. The Honorable Todd L. Taylor in his capacity as a District
Court Judge of Weld County, Colorado agreed with the argument and
the case was dismissed.14 It was from this dismissal that the Bells appealed. It is this opinion of the Colorado Court of Appeals that is of a
curious nature and the subject matter of this article.
The Colorado Court of Appeals began its analysis by noting that
according to CRS § 13-80-102(1)(A) there is a two-year statute of limitation involving the commencement of tort action such as negligence.15 Pursuant to CRS § 13-80-101(1)(A) there also exists a threeyear statute of limitations pertaining to a cause of action asserted
under the theory of breach of contract.16 The Colorado Court of Appeals further noted that a cause of action “shall be considered to accrue on that date both the injury and its cause were known or should
have been known by the exercise of reasonable judgment.”17 This is
set forth in the Colorado Revised Statutes defining the accrual of
claims as set forth in CRS § 13-80-108(1).
The Court of Appeals observed that the Bells executed the warranty deed in question on May 31, 2005. The Court of Appeals further
noted that the district court used the proper legal standard in evaluating evidence under CRCP 12 when it resolved issues of fact in a fashion most favorable to the non-moving party.18 The Court took at face
value that the warranty deed was signed on May 31, 2005, that the
underlying lessee halted its royalty payments to the Bells in September 2014, and that the Bells did not realize that no language existed
which reserved the mineral rights contained in the warranty deed until
nine years after they executed that warranty deed.19 The Court next
took judicial notice of the filing of the complaint in the district court in
May 2016. The court, therefore, dismissed the case because plaintiffs
filed their complaint after the statute of limitations under the theories
of both negligence and breach of contract had long ago elapsed.20
Legal counsel for the Bell’s certainly understood the complications
in prosecuting their case resulting for the duty to read. Smartly, they
argued this case in such a way to defeat that blackletter law. The Bell’s
tional equivalent of Federal Rule of Civil Procedure 12(b)(6). See COLO. R. CIV. P.
12(b)(5).
14. Id.
15. Id.
16. Id.
17. Id.
18. Id.
19. Id.
20. Id. at 615.
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argued that the “presumed to know” principle involving a document
as executed by the signatory was conclusive only where a party, such
as the Bells, sought to avoid the legal effect of the contract in question, here the warranty deed, as to a claim might be asserted against
another party to the contract, here the grantee.21 The Bells argued
that they were asserting a claim not against the beneficiary of the deed
in question, but against third parties who failed to draft the warranty
deed consistent with the underlying agreement of the Buyer and
Seller.22 It is with this distinction with which the Colorado Court of
Appeals agreed.23
The Court of Appeals began its opinion by addressing the “presumed to know” standard that is embodied in the duty to read.24 The
Colorado Court recognized established Colorado law that one who
executes or accepts a written contract in the absence of fraud is conclusively presumed to know its contents.25 The Court cited numerous
Colorado cases from Poly Trucking, Inc. v. Concentra Health Services,
Inc. back through Erickson v. Knights of the Maccabes of the World.26
The Court of Appeals also noted that the presumed to know standard
embodied in the duty to read also preserves “the integrity and sanctity
of written documents.”27 Supporting that proposition the Colorado
Court of Appeals cited the following language from Upton v.
Tribilcok: “it will not do for a man to enter into a contract, and, when
called upon to respond to its obigations, to say that he did not read it
when he signed it or did not know [what] it contained. If this were
permitted, contracts would not be worth the paper on which they are
written.”28
It is after this point that the Colorado Court of Appeals shifted its
analysis deviating from traditional reliance on blackletter law. Recall,
the Bells were not arguing that they wanted to avoid the warranty
deed in question. Instead, the Bells focused on the parties to the lawsuit noting that their claims of negligence and breach of contract were
asserted against the preparers of the warranty deed (not the grantees)
and it was from the preparers from whom they sought damages.29 It is
here that the Colorado Court of Appeals relied upon case law not
from Colorado, but that of the State of Maryland citing Dashiell v.
Meeks and Meeks v. Dashiell.30
21. Id. at 616.
22. Id.
23. Id.
24. Id.
25. Id.
26. Id. (citing, among others, Poly Trucking, Inc. v. Concentra Health Servs., Inc.,
93 P.3d 561, 563 (Colo. App. 2004) and Erickson v. Knights of the Maccabes of the
World, 203 P. 674, 675 (Colo. 1922)).
27. Id.
28. Id. (citing Upton v. Tribilcok, 91 U.S. 45, 50 (1875)).
29. Id.
30. Id.
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At a minimum, a cursory review of Dashiell is, therefore, appropriate. In Dashiell, the plaintiff, Charles E. Meeks, Jr., filed a legal malpractice claim.31 Meeks, in anticipation of marriage and interested in
protecting a family business in the event that his marriage, failed hired
Attorney Dashiell to draft a prenuptial agreement.32 The initial draft
of the prenuptial agreement contained a waiver of the alimony term.33
Yet, the prenuptial agreement actually signed by the parties omitted
any provision waiving alimony.34 Meeks claimed that he did not recognize this discrepancy between the draft prenuptial agreement as opposed to the signed prenuptial agreement until years later after he
separated from his then wife.35 As one might anticipate, Meeks soon
brought a lawsuit against his former lawyer claiming legal malpractice
asserting that Dashiell negligently omitted the alimony waiver provision from the executed form of prenuptial agreement.36 Further,
Meeks interjected that his attorney counseled him to sign the final
form of prenuptial agreement without even reading it.37
In response to plaintiff’s complaint, Dashiell sought to have that
complaint dismissed.38 He asked that the court grant summary judgment because the legal malpractice claim was, among other things,
barred by the three-year statute of limitations as such exists in the
State of Maryland.39 While the Dashiell opinion also addresses legal
issues not germane to Bell, the Maryland Court did spend significant
time analyzing the statute of limitations argument.40 Like the Colorado Court of Appeals, the Maryland Court of Appeals began by addressing traditional blackletter law as to the duty to read noting,
“[g]enerally, it is the rule under Maryland contract law that, as between the parties to an agreement, parties who sign a contract are
presumed to have read and understood its terms and that party will be
bound by them when the document is executed.41 “[T]he usual rule is
that if there is no fraud, duress or mutual mistake, one who has the
capacity to understand a written document who reads and signs it, or
without reading it or having read to him, signs, is bound by his signature as to all of its terms . . . .”42
31. Dashiell v. Meeks, 913 A.2d 10, 14 (Md. 2006).
32. Id.
33. Id. Colorado does not recognize Alimony but does recognize the functionally
synonymous Maintenance. See COLO. REV. STAT. ANN. § 14-10-114 (West 2018).
34. Id.
35. Id.
36. Id.
37. Id.
38. Id.
39. Id.
40. Id. at 19-22.
41. Id. at 20 (citing Holloman v. Circuit City Stores, 894 A.2d 547, 556 (Md.
2006)).
42. Id. (quoting Binder v. Benson, 171 A.2d 248, 250 (Md. 1961)).
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Like Bell, the Maryland Court of Appeals then made an exception
to the duty to read rule noting:
The principal represented by each of these cases cited above is distinguishable from the present malpractice claim for the purposes of
determining when the statute of limitations began to run. Those
cases all involved disputes between parties to a contract where one
party was attempting to enforce a contract against the other party.
This case involves a negligence claim against an alleged tort feasor
who was not a party to the contract which is the subject of this
dispute.43

The Maryland Court of Appeals next discussed the discovery rule
which, like that of Colorado, tolls the accrual of a statute of limitations until a time when the Plaintiff discovers, or through exercise of
its due diligence should have discovered, the underlying act or omission as well as damages.44 Here, the Court in Maryland noted that:
The discovery rule tolls the running of the statute of limitations and
is ordinarily a question for the jury or the ultimate fact finder as to
whether the Plaintiff failed to discover the cause of action because
he failed to exercise due diligence or whether he was unable to discover it (and, as a result, unable to exercise due diligence) because
the Defendant concealed the wrong.45

Ultimately, the Maryland Court of Appeals did not apply the duty
to read to Mr. Meeks. For the purposes of the dispositive motion then
pending in that Court, the court determined that Meeks signed the
document at the behest of his lawyer and did so without reading the
document because he was relying upon his attorney’s legal advice that
he need not read the prenuptial agreement.46 Therein lies a critical
distinction between the Dashiell case and our Bell case.
There exists in Dashiell a fiduciary duty between Dashiell, as an
attorney, and his client, Meeks. In the context of either a Rule 12
Motion to Dismiss or a Rule 56 Motion for Summary Judgment, the
trier of fact must, in the context of resolving such a motion, review the
facts in a light most favorable to the nonmoving party. The Court took
as true the allegation that Dashiell told Meeks that he did not have to
read the prenuptial agreement. The question was then whether it was
reasonable that Meeks did not learn of the claim because his legal
counsel instructed him not to review the prenuptial agreement. It
would fall under the ambit of acting as a reasonable client under the
same or similar circumstances that Meeks would rely upon the representations of his lawyer to not read the prenuptial agreement he
signed.
43.
44.
45.
46.

Id. at 20-21.
Id. at 21.
Id. at 22.
Id.
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Bell is a different case. It is admitted that while applying an exception to the duty to read still might be dubious to many as applied in
Dashiell, such reliance based upon this exception there could at least
be intellectually understood. What is distinctly different in Bell is that
there exists no claim whatsoever that there existed any fiduciary relationship whatsoever between either the Orr or Land Title and the
Bells. The Colorado Court of Appeals identifies no legal authority to
establish such a duty. Orr retained the Land Title to reserve mineral
interests to the Bells. Further, it was Land Title who actually drafted
the defective warranty deed signed by Mr. and Mrs. Bell. It would be
difficult to even argue that there might be a quasi-fiduciary duty or
something thereabouts as such pertains to the Defendants in Bell.
In contradistinction, Dashiell was in a fiduciary relationship with his
client. While one should argue that the contents and substance of warranty deeds are not well understood by lay persons, it certainly would
be a stretch to suggest that an individual of average intelligence or
average business acumen could not have been able to read the warranty deed in question to discern prior to executing the same that
there existed no reservation of mineral rights.
There was also no allegation in Bell that Mr. and Mrs. Bell were
instructed by anyone not to read the warranty deed. Dashiell addresses a fact pattern where legal counsel instructed his client not to
read a prenuptial agreement. Hence, the reason for not reading the
respective documents are not factually similar.
The Colorado Court of Appeals in its decision does not rely upon
any other legal authority other than that of the Maryland Court of
Appeals. There is no reliance on any other legal opinion, nor
respected secondary sources or learned treatises such as the Restatement of Contracts, Law Review articles or otherwise. It is dubious to
this commentator as to whether or not the opinion as announced by
the Colorado Court of Appeals is correct. Ultimately, the Colorado
Supreme Court will decide whether or not it will accept this case on
certiorari and, if so, whether it reverses the position of the Colorado
Court of Appeals affirming the decision of the District Court.
Nevertheless, the Bell opinion is problematic. Particularly with very
straightforward legal documents such as warranty deeds, the failure to
apply the duty to read becomes problematic from a commercial point
of view. Instead of placing the burden on individuals like the Bells in
executing documents by holding them to have read the document or
as even suggested in Dashiell, at a minimum retaining legal counsel to
do the same, the decision of the Colorado Court of Appeals arguably
rewards a party executing a document for not even bothering to read
that document. Unlike Dashiell, there is no fact or argument suggesting the Bells were told not to read the warranty deed. In fact, it
can be argued that Bell is exactly the type of case where the duty to
read should be invoked. As asserted by this author, merely because
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the claim of the Bells was not asserted against the Grantee, but rather
a third party, ought not to be any reason to deviate from well-established legal doctrine invoking the duty to read. Certainly, the Colorado Court of Appeals provides no explanation or insights as to its
thinking on this issue. In Bell, there exists no circumstance whatsoever
where one could make a compelling argument that the Bells ought to
be excused from being held responsible for reading and understanding
their warranty deed.
It is of course incumbent that scriveners pay close attention to make
sure that drafted documents comport to the actual terms and conditions agreed upon to complete a transaction as negotiated. Certainly,
there is nothing in this paper that ought to be interpreted so as to
suggest that drafters of negligently prepared documents ought to be
excused. However, the statute of limitations must be applied to provide certainty when such comes to liability issues such as those addressed in Bell. Unlike other statute of limitation issues where accrual
can be a significant legal issue, there exists in Bell no compelling reason to not require those individuals and others of ordinary intelligence
to read and understand the documents that must be executed.
Bell, therefore, actually creates a higher standard of care for those
drafting documents used in the oil and gas industry. Bell addresses a
warranty deed drafted by a title company. For example, could landmen be held liable for drafting mistakes in oil and gas leases or title
opinions where the duty to read is ignored and the accrual of a statute
of limitations is deferred? Could one drafting a Division Order be
held accountable for drafting errors that could be easily identified by
the signing parties. The list of potential applications is endless. Therefore, the negative implications of Bell in the oil and gas industry are
potentially significant. They certainly should not be ignored.

LOUISIANA
By: Keith B. Hall†
I. GLORIA’S RANCH, L.L.C. V. TAUREN EXPLORATION, INC.
The most important Louisiana mineral law case of the past year was
Gloria’s Ranch, L.L.C. v. Tauren Exploration, Inc.—a closely-watched
case in which the Louisiana Supreme Court reversed significant portions of a Louisiana Second Circuit Court of Appeal judgment.1
This case involved a mineral lease that Gloria’s Ranch, L.L.C.
(“Gloria’s Ranch”) granted to Tauren Exploration, Inc. (“Tauren”),
and which covered approximately 1390 acres in Caddo Parish in 2004.2
Tauren later transferred a 49% interest in the lease to Cubic Energy,
Inc.3 Still later, Tauren transferred its remaining 51% interest in certain to EXCO USA Asset, Inc. as to certain depths (the “Deep
Rights”), while retaining its 51% interest in the lease as to shallower
depths.4 Cubic borrowed money from Wells Fargo, securing the loan
† Keith B. Hall is Director of the Mineral Law Institute and the Campanile
Charities Professor of Energy Law at Louisiana State University’s Paul M. Hebert
Law Center. He also serves as Interim Director of LSU’s Laborde Energy Law
Center. Outside LSU, Professor serves on the Executive Committee of the Energy &
Mineral Law Foundation, the Trustees Council of the Rocky Mountain Mineral Law
Foundation, and the Educational Advisory Board of the Association of International
Petroleum Negotiators. In addition, he is Editor-in-Chief of the Institute for Energy
Law’s Oil & Gas E-Report.
1. Gloria’s Ranch, L.L.C. v. Tauren Expl., Inc., 2017-1518 (La. 6/27/18); 252 So.
3d 431. See Gloria’s Ranch, L.L.C. v. Tauren Expl., Inc., 51,077 (La. App. 2 Cir. 6/27/
18); 223 So. 3d 1202.
2. Gloria’s Ranch, L.L.C. v. Tauren Expl., Inc., 2017-1518, p. 2 (La. 6/27/18); 252
So. 3d 431, 433–34.
3. Id.; 252 So. 3d at 434.
4. Id. at p. 3; 252 So. 3d at 434.
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with a mortgage.5 Cubic also granted an overriding royalty to Wells
Fargo.6
In 2010, Gloria’s Ranch sent a written demand to Tauren, Cubic,
EXCO, and Wells Fargo (the “Defendants”), requesting that they acknowledge in writing the lease had terminated for lack of production
in paying quantities.7 When the Defendants did not respond, Gloria’s
Ranch filed suit against them.8 Gloria’s Ranch sought a judgment recognizing that the lease had terminated and a damages award for leasing opportunities that Gloria’s Ranch allegedly lost because of the
defendants’ refusal to recognize that the lease had terminated.9 Gloria’s Ranch also alleged that a well drilled by Chesapeake on a neighboring tract served as the unit well for a unit that included a portion of
the leased premises and that Gloria’s Ranch had not received the royalties owed to it.10 The plaintiff asserted that Defendants were liable
for unpaid royalties and penalties.
The trial court concluded that the Defendants were solely liable for
$22,806,000 in damages for lost leasing opportunities (based on
$18,000 per acre for a bonus).11 The basis of this award was Mineral
Code article 207, which states:
If the former owner of the extinguished or expired mineral right
fails to furnish the required act within thirty days of receipt of the
demand or if the former lessee of a mineral lease fails to record the
required act within ninety days of its extinguishment prior to the
expiration of its primary term, he is liable to the person in whose
favor the right or the lease has been extinguished or expired for all
damages resulting therefrom and for a reasonable attorney’s fee incurred in bringing suit.12

The trial court also found that the Defendants were solely liable for
$242,029.26 in royalties, plus a penalty equal to $484,058.51 (double
the amount of royalties due) as a penalty, along with interest and attorney’s fees.13 The trial court later reduced these amounts by 25% to
account for the fact that the plaintiff had reached a settlement with
5. Id. at pp. 2–3; 252 So. 3d at 434.
6. Id. at p. 4; 252 So. 3d at 434.
7. Id.; 252 So. 3d at 435.
8. Id.
9. Id.
10. Id.
11. Id. at p. 5; 252 So. 3d at 435.
12. LA. STAT. ANN. § 31:207 (1982). Under Louisiana law, mineral leases are one
of three main types of “mineral rights.” Louisiana Mineral Code article 16 states in
part: “The basic mineral rights that may be created by a landowner are the mineral
servitude, the mineral royalty, and the mineral lease.” LA. STAT. ANN. § 31:16 (1975).
13. Gloria’s Ranch, 2017-1518, p. 5; 252 So. 3d at 435. “Solidary liability” is a Louisiana civil law concept that is similar to the common law’s joint and several liability.
See Armstrong Airport Concessions v. K-Squared Rest., LLC, 2015-0375, p. 13 (La.
App. 4 Cir. 10/28/15); 178 So. 3d 1094, 1103.
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one of the four defendants, EXCO, before trial.14 The Louisiana Second Circuit affirmed the amended judgment.15 The Louisiana Supreme Court granted writ applications filed by Tauren, Cubic, and
Wells Fargo.16
The Louisiana Supreme Court reversed the portion of the judgment
that imposed solidary liability on Wells Fargo.17 The appellate court
reasoned that Wells Fargo effectively became an owner of the lease
because it acquired various rights of control over Cubic’s lease right,
including the right to approve well locations, the right to information,
and the right to approve any release of the lease.18 The Louisiana Supreme Court explained that the types of rights granted to Cubic are
characteristic of security rights, not ownership rights.19 The court
stated that such types of control are commonly granted to protect collateral when a lease serves as collateral and are not a basis for holding
that a lessee’s mortgagee is liable to the lessor for the performance of
lease obligations.20
The court then examined the portion of the judgment that awarded
a penalty for the nonpayment of royalties.21 Mineral Code article 137
provides that, “[i]f a mineral lessor seeks relief for the failure of his
lessee to make timely or proper payment of royalties, he must give his
lessee written notice of such failure as a prerequisite to a judicial demand for damages or dissolution of the lease.” Mineral Code article
138 then states that “[t]he lessee shall have thirty days after receipt of
the required notice within which to pay the royalties due or to respond by stating in writing a reasonable cause for nonpayment,” and
that the lessee’s response to the demand determines the remedies
available to the lessor. For example, Mineral Code article 140 states:
If the lessee fails to pay royalties due or fails to inform the lessor of
a reasonable cause for failure to pay in response to the required
notice, the court may award as damages double the amount of royalties due, interest on that sum from the date due, and a reasonable
attorney’s fee regardless of the cause for the original failure to pay
royalties. The court may also dissolve the lease in its discretion.

Thus, article 140 gives a court discretion to award a judgment that
requires the lessee to pay a penalty, in addition to requiring the lessee
pay the royalties that are due.22 But a previously-unresolved issue was
14. Gloria’s Ranch, 2017-1518, p. 5; 252 So. 3d at 435.
15. Gloria’s Ranch, L.L.C. v. Tauren Expl., Inc., 51,077, p. 1 (La. App. 2 Cir. 6/2/
17); 223 So. 3d 1202, 1207.
16. Gloria’s Ranch, 2017-1518, p. 1; 252 So. 3d at 433.
17. Id. at p. 15; 252 So. 3d at 441.
18. Id. at p. 9; 252 So. 3d at 438.
19. Id. at p. 11; 252 So. 3d at 439.
20. Id.
21. Id. at p. 20–22; 252 So. 3d at 444–46.
22. Courts have held that the court’s award of a penalty is discretionary. See, e.g.,
O’Neal v. JLH Enters., Inc., 37,432, p. 18 (La. App. 2 Cir. 12/1/03); 862 So. 2d 1021,

30

TEX. A&M J. PROP. L.

[Vol. 5

the maximum size of the award. One possibility is that article 140’s
authorization to “award as damages double the amount of royalties
due” meant that the court could require payment of the royalties due
and award a penalty equal to the number of royalties due, so that the
total award (before interest and attorney fees) could be “double the
amount of royalties due.” The other possibility is that article 140 authorized a court to require the payment of royalties and impose a penalty equal to double the number of royalties due so that the total
award (before interest and attorney fees) would be triple the amount
due. Another way of looking at the question is whether the unpaid
royalties are part of the “damages” stated in article 140.
The Louisiana Second Circuit has previously held that the penalty
itself may be twice the number due,23 as has the Third Circuit.24 On
the other hand, former Supreme Court Justice, Justice Knoll concluded that article 140 only authorizes a penalty that equals the number of royalties due.25 (In the case in which Justice Knoll reached that
conclusion, the Supreme Court’s majority did not reach that issue.). In
Gloria’s Ranch, the Louisiana Supreme Court declared that the unpaid royalty clearly is part of the lessor’s damages and that the plain
language of article 140 authorizes a penalty that may be as large as the
royalties due so that the total award would be twice the number of
royalties due.26 Thus, article 140 does not authorize a penalty that is
twice the royalties due. Justice Genovese dissented from this portion
of the judgment.27
Justice Genovese argued that the language of article 140 itself suggests that the “damages double the amount of royalties due” refers to
the penalty itself, not the sum of the unpaid royalties and the penalty.28 Justice Genovese also noted that Mineral Code article 139 authorizes an award of “damages double the amount of royalties due.”29
Article 139 states in full:
If the lessee pays the royalties due in response to the required notice, the remedy of dissolution shall be unavailable unless it be
1031; Alyce Gaines Johnson Special Tr. v. El Paso E & P Co., L.P., No. 11-1992, 2013
WL 686580 (W.D. La. Feb. 24, 2013).
23. See Gloria’s Ranch, L.L.C. v. Tauren Expl., Inc., 51,077, p. 18 (La. App. 2 Cir.
6/2/17); 223 So. 3d 1202, 1216; see also Wegman v. Central Transmission, Inc., 499 So.
2d 436, 451 (La. Ct. App. 2d Cir. 1986) (applying Mineral Code article 140 so that the
penalty itself was twice the amount of royalties due, but without discussion of whether
the maximum penalty allowed by the article is twice the royalties due, as opposed to
being equal to the royalties due).
24. Cimarex Energy Co. v. Mauboules, 2008-452, p. 9–10 (La. App. 3 Cir. 3/11/09);
6 So. 3d 399, 407, rev’d on other grounds, 2009-1170 (La. 4/9/10); 40 So. 3d 931.
25. Cimarex Energy Co., 2009-1170, p. 10; 40 So. 3d 931, 952 (Knoll, J.,
dissenting).
26. Gloria’s Ranch, 2017-1518, p. 22; 252 So. 3d at 446.
27. Id. at p. 1; 252 So. 3d at 447 (Genovese, J., dissenting).
28. Id.
29. Id.
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found that the original failure to pay was fraudulent. The court may
award as damages double the amount of royalties due, interest on
that sum from the date due, and a reasonable attorney’s fee, provided the original failure to pay royalties was either fraudulent or
willful and without reasonable grounds. In all other cases, such as
mere oversight or neglect, damages shall be limited to interest on
the royalties computed from the date due, and a reasonable attorney’s fee if such interest is not paid within thirty days of written
demand therefore.30

Justice Genovese asserted that, in the context of article 139, the
phrase only makes sense if it refers to the penalty itself, not the sum of
royalties and the penalty, and that the phrase should be interpreted to
mean the same thing in both articles.31
The Louisiana Supreme Court also addressed an issue that arose
from the severance of lease rights by depth.32 Tauren no longer held
that any “Deep Rights,” having assigned all of its lease rights other
than a 51% working interest in the shallower depths. Tauren argued
that most of the damages for lost leasing opportunities related to
deeper rights and that Tauren’s liability with respect to lost leasing
opportunity should be limited to the value of the shallow rights.33 The
Louisiana Supreme Court disagreed, concluding that the obligation to
release the lease was an indivisible obligation under the facts of this
case and that Tauren remained liable, notwithstanding its prior assignment of its Deep Rights.34
Finally, the Louisiana Supreme Court decreased the amount of the
attorney’s fees awarded to Gloria’s Ranch.35
II.

BLACK RIVER CRAWFISH FARMS, LLC V. KING

The plaintiffs acquired ownership of certain land in Concordia Parish in 2003.36 The defendants included several previous owners of a
mineral servitude covering the land.37 The mineral servitude had ter30. LA. STAT. ANN. § 31:139 (1975).
31. Gloria’s Ranch, 2017-1518, p. 3; 252 So. 3d at 448 (Genovese, J., dissenting).
32. Id. at p. 17–19; 252 So. 3d at 442–44 (majority opinion).
33. Id.
34. Id. (explaining that under Louisiana Civil Code article 1815, “[a]n obligation is
indivisible when the object of the performance, because of its nature or because of the
intent of the parties, is not susceptible of division;” the significance of this is that,
under Civil Code article 1818, if an obligation with more than one obligee is indivisible, the obligation is governed by the rules for solidary obligations).
35. Id. at p. 22; 252 So. 3d at 446.
36. Black River Crawfish Farms, L.L.C. v. King, 2017-672, p. 3 (La. App. 3 Cir. 2/
7/18); 246 So. 3d 1, 3.
37. Id. at p. 1; 246 So. 3d at 2. Unlike many states, Louisiana does not allow the
permanent severance of mineral rights from land ownership. See Frost-Johnson Lumber Co. v. Salling’s Heirs, 91 So. 207, 216 (La. 1922) (cannot create a permanent mineral estate for fugacious minerals such as oil and gas); see also Wemple v. Nabors Oil
& Gas Co., 97 So. 666, 669 (La. 1923) (cannot create a permanent mineral estate for
fugacious minerals or solid minerals). Parties can sever mineral interests from land
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minated by ten-years prescription of nonuse in 2000.38 The plaintiffs
brought suit against the defendants alleging that the land was contaminated and seeking restoration of the property pursuant to Louisiana
Mineral Code art. 22.39 The defendants sought dismissal based on the
subsequent purchaser doctrine and prescription of nonuse.40 The district court declined to dismiss based on the subsequent purchaser doctrine, reasoning that the obligations of a servitude owner are real
obligations that follow the property.41 But the district court dismissed
based on prescription.42 On appeal, the Louisiana Third Circuit stated
that the objection on which the defendants obtained dismissal should
have been characterized as an exception of no right of action, rather
than prescription,43 but the appellate court affirmed the dismissal, explaining that a real obligation, such as a servitude owner’s obligation
to restore the property, cannot exist without a real right.44 Thus, once
the servitude terminated by nonuse, the duty to restore terminated.45
Accordingly, the plaintiffs had no cause of action against the defendants for restoration.46
III.

W&T OFFSHORE, L.L.C. V. TEXAS BRINE CORP.

W&T Offshore was a co-owner in indivision of an approximately
24% interest in certain land in Lafourche Parish.47 Texas Brine had
entered a mineral lease styled as a “Salt and Underground Storage
Lease” with W&T’s predecessors in interest in 1979.48 The lease provided for an initial term of ten years and a secondary term as long
thereafter as salt was produced from the property.49 In addition to
granting the right to produce salt, the lease granted Texas Brine a personal servitude of right of use to construct, operate, and maintain a
pipeline to transport brine “over and across additional property of
[l]essor,” at a location designated by Texas Brine and approved by the
lessor, with “approval not to be unreasonably withheld.”50
ownership by creating a mineral servitude. See LA. STAT. ANN. § 31:21 (1975). But a
mineral servitude will terminate by prescription of nonuse if the servitude ever is not
used for a period of ten consecutive years. See LA. STAT. ANN. § 31:27 (1975).
38. King, 2017-672, p. 6; 246 So. 3d at 5.
39. Id. at p. 1; 246 So. 3d at 2.
40. Id. at p. 3; 246 So. 3d at 4.
41. Id. at p. 4; 246 So. 3d at 4.
42. Id. at p. 5; 246 So. 3d at 5.
43. Id. at p. 7; 246 So. 3d at 5.
44. Id. at pp. 8–9; 246 So. 3d at 6–7.
45. Id. at p. 9; 246 So. 3d at 7.
46. Id. at p. 10; 246 So. 3d at 7.
47. W & T Offshore, L.L.C. v. Texas Brine Corp., 2017-0574, p. 4 (La. App. 1 Cir.
5/10/18); 250 So. 3d 970, 973.
48. Id. at p. 3; 250 So. 3d at 973.
49. Id.
50. Id.
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Texas Brine constructed a pipeline that was fourteen inches in diameter in 1980, and then maintained and operated the pipeline.51 Testimony at trial revealed that the expected life of the pipeline was
about twenty to thirty years.52 Over time, the pipeline began to have
leaks.53 In 2014, Texas Brine began negotiating with the owners of the
leased land to abandon the existing pipeline and construct a replacement pipeline along the same route.54 Texas Brine secured the consent
of all of the co-owners except W&T.55 In 2015, Texas Brine began
construction of an eighteen-inch diameter pipeline to run along the
same route but about eight feet away from the existing pipeline.56
Counsel for W&T sent a letter to Texas Brine, demanding that the
company cease construction.57 Texas Brine responded by filing a suit
seeking a declaratory judgment that it had a right to build the replacement pipeline.58 W&T filed a separate suit, seeking injunctive relief to
stop construction.59 The court eventually consolidated the cases.60 The
trial court issued a judgment in favor of Texas Brine, and W&T
appealed.61
The Louisiana First Circuit Court of Appeal noted that a right of
use is a personal servitude.62 Louisiana Civil Code article 642 states:
“A right of use includes the rights contemplated or necessary to enjoyment at the time of its creation as well as rights that may later become
necessary, provided that a greater burden is not imposed on the property unless otherwise stipulated in the title.” In this case, the Lease did
not discuss replacement of the original pipeline.63 Texas Brine argued
that the right to replace the pipeline was necessary for the enjoyment
of its right of use.64 W&T did not contest that Texas Brine had a right
to replace the existing pipeline, but W&T argued that Texas Brine was
obligated to remove the existing pipeline.65 Further, W&T argued that
Texas Brine could only install the replacement pipeline at the same
location as the original pipeline (not eight feet away) and that Texas
Brine was not entitled to install a replacement pipeline of greater
diameter.66
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.

Id.
Id. at p. 12; 250 So. 3d at 978.
Id. at p. 15; 250 So. 3d at 979.
Id. at p. 4; 250 So. 3d at 973.
Id.
Id. at p. 4; 250 So. 3d at 973–74.
Id. at p. 5; 250 So. 3d at 974.
Id.
Id.
Id.
Id. at p. 8; 250 So. 3d at 975–76.
Id.; see also LA. CIV. CODE ANN. arts. 534, 639 (2018).
W&T Offshore, L.L.C., 2017-0574, p. 14; 250 So. 3d at 979.
2017-0574, p. 10; 250 So. 3d at 977.
Id.
Id.
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The trial court had found that, although the lease did not address
the subject of a replacement pipeline, the parties must have anticipated that the original pipeline might need replacement.67 The appellate court agreed.68 Thus, the replacement of the original pipeline was
a right that was contemplated at the time the right of use was created.
Further, the court concluded the right to locate the replacement pipeline as close as practical to the original pipeline, as opposed to locating
in the exact location of the original pipeline, was necessary for the
enjoyment of the right of use held by Texas Brine.69 The appellate
court stated that the record supported Texas Brine’s assertion that the
replacement pipeline’s location was a close as practical to the original
line.70 Therefore, applying Civil Code article 642, the court held that
Texas Brine had not exceeded its rights merely by constructing a replacement pipeline or by locating it eight feet away from the location
of the original pipeline.
On the other hand, the First Circuit concluded that Texas Brine did
not have the right to construct a replacement pipeline that had a
larger diameter than the original pipeline without obtaining the consent of all the parties.71 The court noted that, under the rules governing co-ownership, “[t]he use and management of the thing held in
indivision is determined by agreement of all the co-owners.”72 Further, Louisiana Civil Code article 804 provides that “[s]ubstantial alterations or improvements to the thing held in indivision may be
undertaken only with the consent of all the co-owners.” Although a
co-owner may freely alienate, lease, or encumber his share, Civil Code
article 805 states that the consent of all co-owners is needed to lease,
alienate, or encumber the entire thing held in indivision. The First Circuit held that Texas Brine had committed a trespass because Texas
Brine had not obtained the consent of all co-owners to the construction of a larger diameter pipeline.73 The appellate court remanded the
case to the trial court for a determination of the proper measure of
damages owed to W&T.74
IV.

CARDOSO-GONZALES V. ANADARKO PETROLEUM CORP.

The plaintiff, Noel Cardoso-Gonzalez, sued multiple defendants, including Anadarko Petroleum Corp. (“Anadarko”), W-Industries of
Louisiana, L.L.C. (“W-Industries”), and Dolphin Services, L.L.C.
(“Dolphin”). The plaintiff asserted that he was injured while working
67. Id.
68. Id.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id.
person.
74. Id.

at p. 12; 250 So. 3d at 978.
at p. 15; 250 So. 3d at 979.
at p. 12; 250 So. 3d at 978.
at p. 14; 250 So. 3d at 979.
at p. 16; 250 So. 3d at 980.
(emphasis removed) (quoting LA. CIV. CODE ANN. art. 801 (1990)).
A trespass is an unlawful physical invitation of the property of another
at p. 17; 250 So. 3d at 981.
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on an offshore oil and gas production platform owned and operated
by Anadarko on the outer continental shelf off the coast of Louisiana.75 W-Industries was a company that Anadarko hired to perform
electrical services relating to the addition of an amine unit to the platform to remove carbon dioxide from natural gas produced by wells
serviced by the platform.76 Dolphin was a company that Anadarko
had hired to perform construction work on the project.77
The contract between Anadarko and W-Industries contained a
“knock for knock” clause that required Anadarko to defend and indemnify W-Industries against claims for the personal injury or death
of Anadarko’s employees or invitees, regardless of fault.78 Anadarko’s
contract with Dolphin contained a similar provision.79 The contracts
also required Anadarko to have its insurers name the indemnitees as
additional insureds.80 Finally, the agreements contained a contractual
choice of Texas law.81
W-Industries and Dolphin each asserted cross claims against
Anadarko, seeking a defense and indemnity.82 Anadarko moved to
dismiss the cross claims, asserting that the Louisiana Oilfield AntiIndemnity Act (“LOAIA”)83 made the knock-for-knock provisions
void and unenforceable.84 The court granted the motion.85
The court first concluded that the case was governed by the Outer
Continental Shelf Lands Act (“OCSLA”).86 The court explained that
OCSLA applies and requires the application of the law of the nearest
state to resolve disputes if: (1) the controversy arises on a situs covered by OCSLA; (2) federal maritime law does not apply; and (3)
state law is not inconsistent with federal law.87 In such cases, OCSLA
governs, but it adopts the law of the nearest state as surrogate federal
law.88
75. Cardoso-Gonzales v. Anadarko Petroleum Corp., 326 F. Supp. 3d 273, 275–76
(E.D. La. 2018).
76. Id. at 277–78.
77. Id. at 278.
78. Id. at 275.
79. See id. at 277.
80. Id.
81. Id. at 280.
82. Id. at 275.
83. Some courts use the acronym “LOIA” or “Louisiana Oilfield Indemnity Act”
to describe Louisiana Revised Statute 9:2780. See, e.g., id. at *1. Other courts and
commentators use “LOAIA” or “Louisiana Oilfield Anti-Indemnity Act.” See, e.g.,
Robbins v. Delta Wire Rope, Inc., 2015-1757 (La. App. 1 Cir. 6/3/16); 196 So. 3d 700,
702. The author of this article prefers “LOAIA” and “Louisiana Oilfield Anti-Indemnity Act,” and will use those terms.
84. Cardoso-Gonzales, 326 F. Supp. 3d at 278.
85. Id. at 283–84.
86. Id. at 280.
87. Id. (quoting Rodrigue v. Aetna Cas. & Surety Co., 395 U.S. 352, 359 (1969)).
88. Id.
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When a case concerns a contractual indemnity, the dispute arises on
an OCSLA situs if a majority of the work to be performed under the
contract is to be performed on stationary or other OCSLA situses.89
Because Anadarko’s platform was an oil and gas production platform
that was attached to the seabed on the federal outer continental shelf,
it constituted an OCSLA situs and that was where the contract was to
be performed.90 Thus, the parties’ dispute arose on an OCSLA situs,
and federal maritime law did not apply.91 Further, the court noted that
the United States Fifth Circuit has held that LOAIA is consistent with
federal law.92 Thus, OCSLA would require the application of Louisiana law, unless the contractual choice of Texas law provided for another result. But the choice-of-law clause would not provide for a
different result because OCSLA requires application of the law of the
nearest state without regard to contractual choices of law.93
Finally, the court noted that LOAIA renders unenforceable any
contractual indemnity (and right to a defense) “pertaining to wells for
oil, gas[,] or water” that would require a party to indemnify an indemnitee against personal injury or death claims unless the indemnitee
was free from fault.94 The court concluded that the amine unit related
to “wells for oil, gas[,] or water.”95 Therefore, the contractual indemnity was unenforceable unless the indemnitees were free from fault.96
An indemnitee can enforce an indemnity if it is found to be free from
fault, but such an indemnity claim does not arise until after it has been
found free from fault.97 Therefore, neither W-Industries nor Dolphin
had a claim for indemnity.98 LOAIA also invalidates most obligations
for a party to provide another party with protection as an additional
insured when the party seeking protection could not enforce an indemnity under LOAIA.99 Therefore, the court granted a summary
judgment dismissing the cross claims of W-Industries and Dolphin
against Anadarko for indemnity.100

89. Id. (quoting Grand Isle Shipyard, Inc. v. Seacor Marine, LLC, 589 F.3d 778,
787 (5th Cir. 2009)).
90. Id.
91. Id. at 281.
92. Id. (citing Matte v. Zapata Offshore Co., 784 F.2d 628, 630 (5th Cir. 1986)).
93. Id. (citing Matte, 784 F.2d at 631–32).
94. Id.
95. Id. at 282.
96. Id. at 281–82 (LOAIA applies when party seeking indemnity has “negligence
or fault”).
97. Id. at 282–84.
98. Id. at 280.
99. Id.
100. Id. at 283–84.
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V. J. FLEET OIL & GAS CORP. V. CHESAPEAKE LOUISIANA, L.P.
In this case, the plaintiff transferred a mineral lease to the defendant, reserving an overriding royalty interest.101 The parties’ agreement stated:
Said overriding royalty interest shall be free of all development,
production, and operating expense of any wells drilled on the subject lands or land pooled therewith. Said overriding royalty interest
shall bear and pay its portion of gross production taxes, pipeline
taxes, and all other taxes assessed against the gross production subject to said overriding royalty interest.102

The parties disputed whether the defendant was entitled to deduct a
pro rata share of post-production costs.103 The court held that the defendant was entitled to do so.104 Under Louisiana law, a royalty generally is free of drilling, production, and operating costs, but it is subject
to a pro rata share of post-production costs unless the parties’ agreement provides otherwise.105 The court held that the language of the
parties’ agreement did not provide otherwise.106
VI. ACT 245
THE

OF THE 2018 REGULAR SESSION
LOUISIANA LEGISLATURE

OF

Louisiana Revised Statutes 9:4861 through 9:4873 are commonly
known as the Louisiana Oil Well Lien Act (“LOWLA”).107 These statutes provide that a privilege that can arise in favor of a person who
provides services, equipment, or supplies for “operations” at the “well
site” of a well that is used to explore or produce hydrocarbons; to
produce water for use in oil and gas operations; or to inject, for purposes of disposal, wastewater generated by oil and gas activities.108
Louisiana Revised Statute 9:4861(4)(b) specifies certain activities
that do not constitute “operations” for purposes of LOWLA and
which, therefore, do not qualify for a privilege under LOWLA. A category of activities that previously has been expressly defined as not
constituting “operations” were activities involving “transporting, handling, processing, treating, or otherwise dealing” with “[s]alt water or
another waste substance produced in association with hydrocarbons,
after it is placed in a truck, rail-car, pipeline, or other means of transportation for disposal away from the well site.” The effect of that pro101. J. Fleet Oil & Gas Corp. v. Chesapeake Louisiana, L.P., No. 15-2461, 2018 WL
1463529, at *1 (W.D. La.).
102. Id. at *2.
103. Id.
104. Id. at *9.
105. Id. at *6.
106. Id. at *9.
107. See, e.g., Wilson Indus., Inc. v. Aviva Am., Inc., 185 F.3d 492, 493 (5th Cir.
1999).
108. LA. STAT. ANN. § 9:4861 (2007).
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vision was to prevent LOWLA from applying to those activities. But
Act 245 of the 2018 Regular Session of the Louisiana Legislature repeals 9:4861(4)(b)(iii).
The appeal would likely allow LOWLA to continue to apply after
waste substances are placed on a truck for transport away from the
well. However, portions of LOWLA restrict the Act’s effect to work
performed at the well site itself. For example, LOWLA creates a privilege in favor of contractors for the price of their contract for “operations,”109 and Louisiana Revised Statute 9:4861 defines “operations”
as being certain activities conducted “on a well site.” The privilege
also applies in favor of “laborers or employees” for the price of their
“labor performed at the well site.”110 Provisions of LOWLA also create a privilege in favor of someone who transports movables “to” a
well site111 and in favor of someone who transports “persons” either
to or from wells located in “waters of the state,”112 but arguably
neither of these provisions apply literally to someone who transports
waste away from the well site. Thus, a party could argue that LOWLA
does not apply once a truck carrying wastes leaves the well site.
109. LA. STAT. ANN. § 9:4862(A)(2) (Supp. 2018); see also §§ 9:4861(4)(a),
9:4861(10).
110. § 9:4862(A)(3).
111. § 9:4862(A)(4).
112. § 9:4862(A)(5).
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On June 28, 2018, Michigan Public Act No. 267 of 2018 (“Act
267”),1 Michigan Public Act No. 268 of 2018 (“Act 268”),2 and Michigan Public Act No. 269 of 2018 (“Act 269”)3 were enacted into law.
These acts established new boards to oversee various activities of the
Michigan Department of Environmental Quality (the “MDEQ”). Act
652 amended the Michigan Administrative Procedures Act (the
“APA”)4 and established the Environmental Rules Review Committee
as an independent body to oversee the rule-making function of the
MDEQ.5 Act 653 amended the Michigan Natural Resources and En† Mr. Horn is a Member at Mika Meyers PLC, Grand Rapids, Michigan. J.D.,
1981 cum laude, University of Wisconsin Law School. Mr. Horn practices in the area
of natural resources and environmental law, representing oil and gas exploration and
production companies in regulatory, administrative and litigation matters. Mr. Horn
served as an adjunct professor at Western Michigan University Cooley Law School
where he taught environmental and natural resources law.
Mr. Beard is a Member at Mika Meyers PLC, Grand Rapids, Michigan. J.D., 2009,
University of Michigan Law School. Mr. Beard practices in the area of environmental,
energy and natural resources law, with a particular emphasis on oil and gas exploration and production matters, including acquisitions and divestments of oil and gas
properties, complex title issues, and regulatory matters.
1. 2018 Mich. Legis. Serv. 1491 (West).
2. 2018 Mich. Legis. Serv. 1500 (West).
3. 2018 Mich. Legis. Serv. 1507 (West).
4. 2018 Mich. Legis. Serv. 1491 (West). See also Administrative Procedures Act
of 1969, MICH. COMP. LAWS SERV. §§ 24.201–.328 (LexisNexis, LEXIS through 2018
Pub. Act 689 with gaps of Pub. Acts 365, 493, 609, 610, 624, 640, 641, 648, 671, & 674).
5. § 24.265(1).
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vironmental Protection Act (the “NREPA”),6 and it established (1)
the Environmental Permit Review Commission to advise the director
of the MDEQ in connection with disputed permits and permit applications;7 (2) the Environmental Permit Panel (“Permit Panel”) as a
sub-part of the Commission to make recommendations on disputed
issues in the permit application process;8 and (3) the Environmental
Review Panel (“Review Panel”) as a separate sub-part of the Commission to (a) review final decisions and orders of administrative law
judges in contested cases regarding permits upon the request of a
party to a contested case, and (b) issue final agency decisions when
jurisdiction is acquired pursuant to such a request by a party.9 Act 654
also amended NREPA, and established the Environmental Science
Board (the “Board”) to advise on issues relating to environmental
protection and natural resources management at the request of the
governor.10
A. The Act 652 Environmental Rules Review Committee:
Oversight of MDEQ Rule-Making
The purpose of the Environmental Rules Review Committee is to
oversee all rule-making of the MDEQ.11 The Committee consists of
both non-voting and voting members. The non-voting members are
the directors of the MDEQ, the Michigan Department of Health and
Human Services (the “MDHHS”), the Michigan Department of Agriculture and Rural Development (the “MDARD”), and the Michigan
Department of Natural Resources (the “MDNR”), or their respective
designees.12 The voting members are appointed by the Governor, with
the advice and consent of the Senate, and must include two persons
representing the general public, one person who is a public health professional, and one person representing each of the following: (a) solid
waste management industry; (b) statewide manufacturing organization; (c) a statewide organization that represents small businesses; (d)
public utilities that engage in the generation, transmission, or distribution of electricity; (e) a statewide environmental organization; (f) the
oil and gas industry; (g) a statewide agricultural organization; (h) local
governments; (i) and a statewide land conservancy organization.13 Not
6. Natural Resources and Environmental Protection Act, MICH. COMP. LAWS
SERV. §§ 324.101-.90106 (LexisNexis, LEXIS through 2018 Pub. Act 689 with gaps of
Pub. Acts 365, 493, 609, 610, 624, 640, 641, 648, 671, & 674).
7. § 324.1313(1).
8. § 324.1313(2).
9. § 324.1317(2), (4).
10. § 324.2609(1).
11. MICH. COMP. LAWS SERV. §24.265(19) (LexisNexis, LEXIS through 2018 Pub.
Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, 463, & 464).
12. § 24.265(2).
13. Id.
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more than six of the twelve voting members may be members of the
same political party.14
To sit as a voting member of the Environmental Rules Review
Committee, a person must possess knowledge, experience, or education that would qualify the individual to represent the constituency
that she or he was appointed to represent.15 A person is automatically
disqualified from appointment to the Committee as a voting member
if the person: (a) is currently employed by any state office, department, or agency; (b) was employed by the MDEQ within the preceding three years; (c) is a party to one or more contracts with the
MDEQ under which the compensation paid to the person represented
more than five percent of his or her annual gross revenue in any of the
preceding three years; or (d) is employed by a person who is party to
one or more contracts with the MDEQ under which the compensation
paid to the individual’s employer represented more than five percent
of the employer’s annual gross revenue in any of the preceding three
years.16 A lobbyist agent17 is not automatically disqualified from serving as a voting member of the Committee, but the lobbyist cannot
receive compensation or actual expense reimbursement for lobbying
from more than one person during his or her tenure on the
Committee.18
The inaugural terms of the voting members of the Committee are
staggered.19 Subsequent terms are for four years with a consecutive
limit of three terms.20 Individuals are, however, eligible for reappointment as a voting member after sitting out a term.21 Voting members
are subject to removal for cause.22 Gubernatorial vacancy appointments remain subject to the advice and consent of the Senate.23 Subject to limited exceptions, the Committee cannot conduct business if
there is a vacancy among the voting members.24
14. § 24.265(6).
15. § 24.265(3).
16. § 24.265(4).
17. As defined in Section 5 of the Lobbyists, Lobbying Agents, and Lobbying Activities Act (the “LLLA”), a “Lobbyist Agent” is a person who receives compensation
or reimbursement of actual expenses, or both, in a combined amount in excess of
$250.00 in any twelve-month period for lobbying. MICH. COMP. LAWS ANN. §4.415(5)
(West 2013). “Lobbying” is also a defined term in LLLA, which (subject to enumerated exceptions) means “communicating directly with an official in the executive
branch of state government or an official in the legislative branch government or an
official in the legislative branch of state government for the purpose of influencing
legislative or administrative action.” §4.415(2).
18. § 24.265(5).
19. § 24.265(7).
20. Id.
21. Id.
22. § 24.265(9).
23. § 24.265(10).
24. § 24.265(11).
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The directors of the MDEQ and the MDHHS are each required to
select an independent science advisor to participate in Committee
meetings and provide science-based expert advice to the members.25
The science advisor must have the proper educational credentials and
background for providing science-based expert advice.26 State employees and contract employees are not eligible to serve as a science
advisor.27 The Committee is, however, authorized to request the assistance of state administrative, technical, and legal staff to assist in the
performance of its duties.28
If and when the MDEQ requests rule-making under Section 39 of
the APA,29 the MDEQ must promptly transmit an electronic copy of
the request to the Committee.30 If the chair and vice-chair31 or a majority of the voting members conclude that the Committee should conduct a review of the rule-making, the MDEQ must provide copies of
the draft rules and draft regulatory impact statement to the Committee.32 If the Committee determines that a review is necessary, the
Committee then holds one or more open meetings33 to determine if
the proposed rules (a) have been certified as within the MDEQ’s authority; (b) are both consistent with applicable law and a reasonable
implementation and application of the MDEQ’s authority; (d) are
suitable and necessary for achieving their purpose without disproportionately burdening individuals and businesses; (e) are appropriately
clear and unambiguous in the context of the subject matter and the
affected individuals and businesses; and (f) are based on scientific reasoning that is both sound and objective.34
Within thirty-five days after receiving the proposed rules, the Committee must determine either by a two-thirds vote that the request for
rule-making must proceed under a different APA procedure without
the Committee’s involvement or by a majority vote (a) that the proposed rules meet all of the criteria outlined in the previous paragraph
and may proceed to public hearing, (b) that the proposed rules do not
meet all of the criteria, or (c) that the proposed rules need additional
review to determine whether they meet the criteria.35 If the Commit25. § 24.265(13).
26. Id.
27. Id.
28. § 24.265(18).
29. MICH. COMP. LAWS ANN. § 24.239 (West Supp. 2018).
30. MICH. COMP. LAWS SERV. §24.266(1) (LexisNexis, LEXIS through 2018 Pub.
Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
31. The chair and vice-chair are selected from the voting members of the Committee. § 24.265(16).
32. § 24.266(2), (3).
33. The business of the Committee must be conducted at a public meeting held in
compliance with the Open Meetings Act. MICH. COMP. LAWS ANN. §§ 15.261-.275
(West 2004 & Supp. 2018).
34. § 24.266(4).
35. § 24.266(5).
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tee fails to make a determination within thirty-five days, or the Committee determines that the proposed rules meet the criteria, the
proposed rules proceed to public hearing.36 If the Committee determines that the proposed rules do not meet all of the criteria or that
the Committee must conduct additional review to determine if they
do, the Committee must explain to the MDEQ why the proposed
rules do not meet the criteria or why additional review is necessary.37
The MDEQ must attempt to address the issue identified by the Committee. Non-exhaustive ways for the MDEQ to address the Committee’s determination include meeting with stakeholders, submitting
further information to the Committee, and revising and resubmitting
the proposed rules to the Committee.38 If the Committee has not
made a determination that the proposed rules or revised proposed
rules meet the above-referenced criteria within ninety days (which period may be extended by up to two additional ninety-day periods by a
majority vote of the Committee’s voting members) of notifying the
MDEQ of the identified issues, the proposed rules proceed to a public
hearing.39
Within 120 days of a public hearing on the proposed rules, the
MDEQ is required to prepare and submit an agency report to the
Committee.40 The agency report must contain a synopsis of the public
hearing comments and a description of any changes suggested by the
MDEQ in response.41 If the agency report is not timely provided to
the Committee, the MDEQ is required to withdraw the request for
rule-making.42
The Committee has 120 days within which to meet and review the
agency report and either approve the proposed rules, approve the proposed rules with modifications, or reject the proposed rules.43 If the
Committee approves the proposed rules, the proposed rules proceed
through the final certification process with the legislative service bureau.44 If the Committee approves the proposed rules or rejects the
proposed rules, the Committee must notify the MDEQ and the Governor of its determination with an explanation of its reasoning as to
why they rejected or modified the proposed rules.45 The MDEQ must
attempt to resolve the issue identified by the Committee and may revise the proposed rules to reach a resolution.46 If the issues are mutu36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.

§ 24.266(7)(a), (b), (d).
§ 24.266(6).
Id.
§ 24.266(7)(c).
§ 24.266(8).
Id.
Id.
§ 24.266(9).
§ 24.266(10), (12).
§ 24.266(11).
Id.
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ally resolved within eleven months, the proposed rules proceed
through the final certification process with the legislative service bureau.47 If the MDEQ does not resolve the issues within eleven
months, the MDEQ must submit a written finding to the Governor
regarding its final position on the proposed rules or the revised proposed rules, and the Governor either directs the rule-making process
to proceed or directs the MDEQ to withdraw the proposed rules.48
B. The Act 653 Environmental Permit Review Commission:
The Advisory Role in the Permitting Process
The purpose of the Environmental Permit Review Commission is to
advise the director of the MDEQ on disputes related to permit applications and permits.49 The Commission consists of fifteen gubernatorial appointees.50 To qualify, a commissioner must either have spent
six years practicing as an engineer, geologist, hydrologist, or hydrogeologist full-time (or the equivalent), or have a master’s degree in an
engineering or science discipline related to air or water and have eight
years of full-time experience (or the equivalent).51 A person is automatically disqualified from appointment to the Commission if the person: (a) is currently employed by any state office, department, or
agency; (b) is a party to one or more contracts with the MDEQ under
which the compensation paid to the person represented more than
five percent of his or her annual gross revenue in any of the preceding
three years; (c) is employed by an entity that is a party to one or more
contracts with the department of environmental quality and the compensation paid to the individual’s employer under those contracts in
any of the preceding three years represented more than five percent
of the employer’s annual gross revenue in that preceding year; or (d)
was employed by the department of environmental quality within the
preceding three years.52
The inaugural terms of the voting members of the Commission are
staggered.53 Subsequent terms are for four years with a consecutive
limit of two terms.54 Individuals are, however, eligible for reappointment as a voting member after sitting out of the Commission for two
years.55 Commission members are subject to removal for cause, in47. § 24.266(11)-(12).
48. § 24.266(11).
49. MICH. COMP. LAWS SERV. § 324.1313(1) (LexisNexis, LEXIS through 2018
Pub. Act 549 with gaps of Pub. Acts 365, 434, 451, 464, 493, 507, 520, & 524).
50. § 324.1313(2).
51. Id.
52. § 324.1313(3).
53. § 324.1313(4).
54. Id.
55. Id.
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cluding incompetence, dereliction of duty, malfeasance, misfeasance,
or nonfeasance in office.56
Before the Commission has approved or denied a permit, a permit
applicant may request a Permit Panel to review its application by submitting a petition to the director of the MDEQ.57 The petition must
identify the disputed issues, the relevant facts, data analysis, opinion,
and supporting documentation.58 Statutes authorize the MDEQ director to directly engage in negotiations for a resolution of the dispute
for a period of forty-five days before convening a Permit Panel of the
Commission.59
Unless the director of the MDEQ timely resolves the dispute, the
Permit Panel must convene for a meeting within forty-five days after
receipt of the petition.60 A Permit Panel consists of three members of
the Commission selected by the Director of the MDEQ on the basis
of their expertise relevant to the permit application.61 Empaneled
members must agree not to accept employment from the petitioner
for one year after the committee renders its decision on the permit if
gross income from the employment would exceed five percent of the
member’s gross income in any of the previous three years.62 A member of the Commission is disqualified from participating in a Review
Panel if the permit applicant has employed or hired the commissioner
or hired the commissioner’s employer on an environmental matter
within the preceding three years, or the commissioner has more than a
one percent ownership interest in the permit application.63
The MDEQ director must provide the Permit Panel the complete
petition and documents supporting the petitioner and MDEQ’s positions.64 At the Permit Panel meeting, which must be held in compliance with the Michigan Open Meetings Act,65 both the petitioner and
the MDEQ are provided the opportunity to have their representatives
present their respective positions.66 Within forty-five days of the hearing, the Permit Panel must provide the petitioner and the MDEQ with
its reasoned recommendation to adopt, modify, or reverse, in whole or
in part, the MDEQ’s position or decision on the disputed issue.67 The
56. § 324.1313(5).
57. MICH. COMP. LAWS SERV. § 324.1315(1) (LexisNexis, LEXIS through 2018
Pub. Act 549 with gaps of Pub. Acts 365, 434, 451, 464, 493, 507, 520, & 524).
58. Id.
59. Id.
60. § 324.1315(2).
61. Id.
62. Id.
63. § 324.1315(7).
64. § 324.1315(4).
65. See Open Meetings Act, MICH. COMP. LAWS ANN. §§ 15.261-.275 (West 2004
& Supp. 2018).
66. § 324.1315(4).
67. § 324.1315(5).
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MDEQ director has sixty days from receipt of the Permit Panel’s recommendation to issue a permit decision.68
The MDEQ director may agree with the recommendation and incorporate the terms of the recommendation into the permit, or the
MDEQ director may disagree with the recommendation and indicate
the specific rationale for rejecting the recommendation in a written
decision.69 If the MDEQ director fails to issue a decision within sixty
days, the Permit Panel’s recommendation is deemed the decision of
the director.70 The director’s decision is not subject to an interlocutory
review under the NREPA, the APA, or section 631 of the Revised
Judicature Act of 1961, but the decision may be included in an appeal
to a final permit action.71
In a contested case regarding a permit, an administrative law judge
presides, makes the final decision, and issues the final decision and
order of the MDEQ.72 A party to the contested case may, however,
seek review of the final decision and order by submitting a request to
the MDEQ director and notice to the hearing officer within twentyone days of receipt of the final decision and order.73 The MDEQ director must then convene a Review Panel in the same manner for convening a Permit Panel as described above.74 If a Permit Panel
previously reviewed any dispute regarding the permit that was subject
to a contested case, the Commission members who served on the Permit Panel are excluded from serving on the Review Panel.75
The Review Panel’s review of the final decision is limited to the
record established by the administrative law judge.76 Once a Review
Panel has convened, ex parte communications are not permitted between the empaneled Commission members and the parties.77 The
Review Panel is required to issue a written opinion. This opinion defines and applies legal and technical principles, and it adopts, remands, modifies, or reverses, in whole or in part, the final decision
and order of the administrative law judge.78 The opinion of the Review Panel is the final agency decision of the MDEQ and is subject to
judicial review as provided under the APA and other applicable law.79
68. § 324.1315(6).
69. Id.
70. Id.
71. Id.
72. MICH. COMP. LAWS SERV. § 324.1317(1) (LexisNexis, LEXIS through 2018
Pub. Act 449 with gaps of Pub. Acts 365 & 434).
73. Id.
74. § 324.1317(2).
75. Id.
76. Id.
77. § 324.1317(3).
78. § 324.1317(4), (6).
79. § 324.1317(4).
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C. The Act 654 Environmental Science Board: The Advisory Role
in Environmental Protection and Natural
Resources Management
The purpose of the Board is to advise on issues relating to environmental protection and natural resources management at the request of
the governor.80 The Board consists of nine gubernatorial appointees.81
To be qualified, a Board appointee must have expertise in either engineering, environmental science, economics, chemistry, geology, physics, biology, human medicine, statistics, risk assessment, or other
disciplines that the governor deems appropriate.82 A person is automatically disqualified from appointment to the Board if the person is
currently a legislator or employee by any state or federal office, department, or agency.83 The Board is, however, authorized to request
the assistance of state administrative, technical, and legal staff to assist
in the performance of its duties.84
The inaugural terms of the voting members of the Board are staggered.85 Subsequent terms are for three years.86 Board members serve
at the pleasure of the governor and are subject to removal at any time,
with or without cause or notice.87 The Board must conduct its business
in accordance with the Michigan Open Meetings Act.88 Any writing of
the Board that is prepared, owned, used, in the possession of, or retained by the Board in performance of an official function is subject to
the Michigan Freedom of Information Act.89
The Board’s duty and authority to provide advice is limited to specific advice requested by the Governor, and its advice is not legally
binding or enforceable.90 The Board is expressly prohibited from reviewing or advising on any application, recommendation, or decision
regarding a permit, license, or environmental impact statement.91 In
all cases, advice rendered by the Board must be based on objective
80. MICH. COMP. LAWS SERV. § 324.2609(1) (LexisNexis, LEXIS through 2018
Pub. Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
81. MICH. COMP. LAWS SERV. § 324.2603(2) (LexisNexis, LEXIS through 2018
Pub. Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
82. Id.
83. § 324.2603(3).
84. MICH. COMP. LAWS SERV. § 324.2607 (LexisNexis, LEXIS through 2018 Pub.
Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
85. MICH. COMP. LAWS SERV. § 324.2605(1) (LexisNexis, LEXIS through 2018
Pub. Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
86. Id.
87. § 324.2605(2).
88. § 324.2605(7). See also Open Meetings Act, MICH. COMP. LAWS ANN.
§§ 15.261-.275 (West 2004 & Supp. 2018).
89. § 324.2605(8). See also Freedom of Information Act, MICH. COMP. LAWS ANN.
§§ 15.231-15.246 (West 2004 & Supp. 2018).
90. MICH. COMP. LAWS SERV. § 324.2609(1) (LexisNexis, LEXIS through 2018
Pub. Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
91. § 324.2609(2).
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reasoning and sound science.92 If specifically requested by the governor, the Board must also consider the relative and realistic risk to
human health and the environment; analogous practices used or positions taken by other federal and state regulatory bodies; and economic
reasonableness.93 The governor may also specify other relevant factors for the Board to consider.94
Upon receipt of a request for advice from the governor, the Board
chairperson must convene a committee of the Board consisting of
members with expertise relevant to the request.95 The committee
makes recommendations to the Board, and the Board deliberates on
those recommendations and provides written advice to the governor
in response to the request.96 As part of formulating recommendations
and deliberations, both the committee of the Board and the Board
may make inquiries, develop studies, hold hearing, receive public
comments, and seek the advice of nonmember experts.97 State departments, agencies, offices, officers, employees, contractors, and political
subdivisions of the state are authorized to cooperate with the Board
or a committee of the Board by participating in meetings, inquiries,
and hearings. This participation includes providing requested information, such as access to documents, books, records, databases, or other
information, and by providing any other reasonably necessary and requested assistance in relation to the Board’s deliberations and
duties.98
92. § 324.2609(3)(a)–(b).
93. § 324.2609(3)(c).
94. § 324.2609(3)(d).
95. MICH. COMP. LAWS SERV. § 324.2611(1) (LexisNexis, LEXIS through 2018
Pub. Act 492 with gaps of Pub. Acts 365, 434, 450, 451, 456, & 464).
96. § 324.2611(1)-(2).
97. § 324.2611(3).
98. § 324.2611(4).

MISSISSIPPI
By: Troy Farrell Odom and Justin Michael Sumrall †
I. LEGISLATIVE

AND

ADMINISTRATIVE DEVELOPMENTS

A. Maintenance Fee Decrease
Mississippi Code section 53-1-73 provides for the levy of a maintenance fee assessment “for the purposes of paying the costs and expenses incurred in connection with the administration and
enforcement of the Oil and Gas Conservation Laws of the State of
Mississippi. . . .”1 The fee is a charge against each barrel of oil (not to
exceed sixty mills) and each one thousand cubic feet of gas (not to
exceed six mills).2 The legislature granted the Oil and Gas Board the
authority to set the actual amount of the fee and to change it at its
discretion.3
Leading into 2018, the maintenance fee was forty-four mills per barrel of oil and five mills per thousand cubic feet of gas.4 By Order No.
232-2018, the Oil and Gas Board decreased the maintenance fee to
† Troy Farrell Odom is a partner at Blair & Bondurant, P.A., Jackson, Mississippi. He graduated with a J.D., cum laude, in 2002 from the University of Mississippi,
and a B.A. in 1998 from the University of Southern Mississippi. He is an Adjunct
Professor at the University of Mississippi School of Law for Oil and Gas Law.
Justin Michael Sumrall is an associate at Carroll Warren & Parker, PLLC, Jackson,
Mississippi. He graduated with a J.D., summa cum laude, in 2016 from the University
of Mississippi, and a B.A., summa cum laude, in 2013 from the Mississippi State
University.
1. MISS. CODE ANN. § 53-1-73 (2016).
2. Id.
3. Id.
4. The maintenance fee had only been changed by the Oil and Gas Board ten
times since the promulgation of section 53-1-73. See STATE OIL & GAS BD. OF MISS.,
ORDER NO. 232-2018, ORDER FIXING MAINTENANCE FEE ASSESSMENTS (2018), available at http://www.ogb.state.ms.us/Docs/2422_001.pdf [https://perma.cc/NJJ2AMGX].
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thirty-five mills per barrel of oil and four mills per thousand cubic feet
of gas, made effective June 1, 2018.5 The purpose for the decrease was
bringing the income generated by the maintenance fee in line with the
fiscal years’ budget.6
B. Inactive Well Status Reporting Revamped
Subsection A.1 of Rule 28 of the Statewide Rules and Regulations
of the Oil and Gas Board provides procedures for obtaining inactive
status on dry holes for both oil and gas wells.7 Prior to the change
made to the rule in February of 2018, the rules provided that all dry
wells must be plugged within 120 days after operations have ceased
unless the Oil and Gas Board grants an extension of time, following
notice and hearing.8 The recent change added the operator’s obligation to provide an Inactive Well Status Report, requesting an extension of inactive well status for each individual well that would last no
more than twelve months.9 Further, each petition seeking inactive status must contain specific grounds for the extension.10
Subsection A.2 of Rule 28 provides for monthly reporting of both
oil and gas wells where production ceased.11 The prior rule required
that the operator must report on the Inactive Well Status Report all
wells which had not been restored to production within six months.12
Within six months of reporting the well on the Inactive Well Status
Report, the operator must either: (1) plug and abandon the well in
accordance with the Statewide Rules; (2) return the well to production; or (3) file a petition seeking to continue the inactive status of the
well for another six months.13
The changes to the rule now provide that the operator must either:
(1) properly plug and abandon the well; (2) return the well to production; or (3) file a petition seeking inactive status within twelve months
of the cessation of production operations.14 Therefore, the new rule
extended the requirement of obtaining an inactive status within six
5. Id.
6. Interview with Jess New, Exec. Dir., State Oil & Gas Bd. of Miss. (Oct. 13,
2018).
7. STATEWIDE RULES AND REGULATIONS R. 28 (STATE OIL & GAS BD. OF MISS.
2014), available at http://www.ogb.state.ms.us/rulebook.html [https://perma.cc/6SLFSYAV].
8. Id.
9. Id. The Inactive Well Status Report, also known as a Form No. 9-A, is available at http://www.ogb.state.ms.us/forms/form9a.pdf [https://perma.cc/ZF2B-8L8Y].
10. Id.
11. Id. Monthly reporting is made on the Producer’s Monthly Report for Oil and
Gas Wells, also known as Form No. 9-12-15-Z, available at http://www.ogb.state.ms
.us/forms/Form15z.pdf [https://perma.cc/V4E2-Z25E].
12. 26 MISS. ADMIN. CODE PT. 2, R. 1.28 (2012).
13. Id.
14. STATEWIDE RULES AND REGULATIONS R. 28 (STATE OIL & GAS BD. OF MISS.
2014).
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months of cessation of production operations for an additional six
months. All requests for inactive status must accompany a sworn petition that states the grounds for the request.15 The operator must continue to report the individual wells on the Producer’s Monthly
Report.16
C. Repealer on Reduced Severance Tax for
Horizontal Wells Extended
Changes to Mississippi Code section 27-25-503 and section 27-25703, which reduced the severance tax on oil and natural gas produced
from horizontally drilled wells, took effect on July 1, 2013.17 The 2013
legislation reduced the severance tax on horizontal wells from 6% to
1.3% of the value of oil or gas at the point of production from and
after July 1, 2013, for a period of thirty months or until payout is
achieved, whichever occurred first.18 The statute contained a repealer
date of July 1, 2018, but said repeal was not to apply to horizontal
wells in production by July 1, 2018.19
House Bill 1350, signed into law by Governor Phil Bryant, with an
effective date of March 19, 2018, extended the repealer date until July
1, 2023.20 All other language of the original statute remained intact.21
II. CASE LAW
A. Miller v. Mississippi Resources, LLC 22
David Miller owned property subject to mineral leases, rights of
way, and surface agreements that allowed Mississippi Resources, LLC
(“Mississippi Resources”) to access Miller’s property for the production of oil and gas and use of a saltwater pipeline.23 Miller filed suit
against Mississippi Resources in the County Court of Pike County,
Mississippi, and alleged claims of negligence, negligence per se, and
negligent infliction of emotional distress due to Mississippi Resources’
alleged contamination of Miller’s property.24 Miller also sought a temporary restraining order (“TRO”) and preliminary injunction against
Mississippi Resources from entering Miller’s property or continuing
operations “unless [Mississippi Resources] is there to clean up and/or
15. Id.
16. Id.
17. See Troy Farrell Odom, 2015 Survey on Oil and Gas: Mississippi, 2 TEX. A&M
L. REV. 145, 150 (2015) (discussing House Bill Number 1698 of the 2013 session).
18. MISS. CODE ANN. § 27-25-503(1)(c)(i) (2017).
19. § 27-25-503(1)(c)(iii).
20. H.B. 1350, 2018 Reg. Sess. (Miss. 2018).
21. Id.
22. NO. 5:17-CV-41-DCB-MTP, 2017 WL 2772097 (S.D. Miss. June 26, 2017)
(order denying plaintiff’s request for injunctive relief).
23. Id. at *1.
24. Id.
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restore and/or pay for damages.”25 Mississippi Resources removed the
action to the federal district court in the Southern District of Mississippi on the basis of diversity jurisdiction and further moved for dismissal of Miller’s request for a TRO and preliminary injunction
against Mississippi Resources.26 In the instant decision, the court addressed Mississippi Resources’ motion to dismiss.
The Court noted the requirements of Federal Rule of Civil Procedure 65 and explained that a TRO and preliminary injunctions are
extraordinary remedies.27 The Court found that Miller’s request fell
short of the strict requirements necessary for such relief. The Court
specifically noted that Miller “failed to produce a scintilla of evidence
or legal authority to support that he will be irreparably injured if injunctive [was] denied.”28 The Court further noted that Miller’s request
for relief failed to make a clear showing as to any of the requirements
for relief under Federal Rule of Civil Procedure 65.29 Thus, the Court
denied Miller’s request to enjoin Mississippi Resources from entering
Miller’s property or continuing its operations, and the court dismissed
that part of Miller’s claim.30
B. T & W Homes v. Crotwell 31
Gilbert Lum conveyed forty acres of real property to his daughter,
Lucille Crotwell, by warranty deed dated March 13, 1973 (the
“Crotwell Deed”).32 Lum reserved unto himself a life estate in the
land, the right to disposition as to the fee title to the land conveyed,
and the mineral interests in said lands for his lifetime.33 On June 8,
1998, Lum executed a warranty deed for one acre of the same fortyacre tract to Richard Prestage (the “Prestage Deed”).34 Through various conveyances, T & W Homes, Etc, LLC (“T & W”) received a
deed for the one acre conveyed in the Prestage Deed.35 In 2011, “the
Crotwells filed a complaint to confirm title, remove cloud on title, and
for ejectment.”36 The chancery court held that Lum reserved only a
life estate in the Crotwell Deed and that Lum’s attempt to reserve the
right to dispose of the fee title of the land conveyed in the Crotwell
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

Id.
Id.
Id. at *2.
Id. at *3.
Id.
Id.
235 So. 3d 66 (Miss. 2017).
Id. at 67.
Id.
Id. at 67–68.
Id. at 68–69.
Id. at 69.
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Deed was “an illegal and void restraint upon alienation and repugnant
to the granting clause of the [Crotwell] [D]eed.”37 T & W appealed.38
The issue before the Supreme Court of Mississippi was whether
Lum’s reservation of the right to dispose of the fee title to conveyed
property was an illegal and void restraint upon alienation and repugnant to the granting clause of the Crotwell Deed.39 T & W’s interest in
the property was based on the Prestage Deed that Lum executed after
the Crotwell Deed. The validity of the Prestage Deed depended on
Lum’s reservation of the right to dispose of the fee title to the land
conveyed in the Crotwell Deed.
T & W argued, citing to cases from other states, that deeds reserving life estates and the right to reconvey fee title are recognized in
other states.40 The Court distinguished the foreign cases that T & W
cited.41 T & W also cited Mississippi case law regarding wills and testaments—but the Court specifically noted that the instant case was
“governed by the law of deeds, not the law of wills and testaments.”42
The Court then explained that unlike wills, warranty deeds for consideration are irrevocable.43 Thus, the Crotwell Deed was a completed
transfer of real property.44 Relying on a Mississippi deed case “directly on point,” the court explained the “warranty [in the Crotwell
Deed] was without restriction, [and] any reservation of the right of the
grantor to sell fee simple title to property already conveyed was repugnant to the covenant of the power to sell included in the grant and
warranty to Crotwell.”45 Thus, Lum could not subsequently convey
property in the Prestage Deed that Lum no longer owned pursuant to
the Crotwell Deed.46 The Court declined to follow the distinguishable
cases from foreign jurisdictions and upheld the ruling of the trial
court.47 Lum reserved unto himself only a life estate in the Crotwell
Deed and he could not convey land in the Prestage Deed that he no
longer owned.48
C. Miller v. Mississippi Resources, LLC 49
The facts and procedural background of this case are briefly discussed above. In this opinion the Court addressed whether Miller was
37. Id.
38. Id.
39. Id.
40. Id.
41. Id.
42. Id. at 70.
43. Id.
44. Id. at 71.
45. Id.
46. Id.
47. Id. at 72.
48. Id.
49. NO. 5:17-CV-41-DCB-MTP, 2018 WL 934827 (S.D. Miss. Feb. 16, 2018)
(ordering a stay of proceedings).
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required to present his grievances regarding the alleged contamination of his property to the Mississippi Oil & Gas Board (“the Board”)
prior to suing the operator, Mississippi Resources.50 Miller filed suit
against Mississippi Resources and alleged that Mississippi Resources
contaminated his property as a result of its oil and gas exploration
activities.51 Mississippi Resources moved for a stay of proceedings in
federal court pending Miller’s exhaustion of remedies before the
Board.52 Miller argued that the Board lacked jurisdiction to hear and
decide issues related to saltwater contamination of his property.53
The Court first addressed whether the Board had regulatory authority over Miller’s allegations.54 The Court explained that the Board
had exclusive authority to regulate oilfield exploration activities.55
Thus, although Miller argued that his claims were outside the Board’s
jurisdiction, he pleaded contamination of his property due to Mississippi Resources’ oilfield exploration activities.56 The Court noted that
Mississippi law required plaintiffs to exhaust administrative remedies
before appropriate regulatory agencies before filing suit.57 The Court
explained that Miller’s request for tort damages did not affect the requirement—remedies admittedly beyond the power of the Board to
grant.58 Miller was still required to present his grievances to the Board
before pursuing damages in court.59
The Court then addressed whether to excuse Miller’s failure to exhaust remedies before the Board in light of the following six factors
that considered whether: (1) pursuing an administrative remedy would
cause irreparable harm; (2) the Board clearly lacked jurisdiction; (3)
the Board’s position is illegal; (4) a legal issue is dispositive; (5) exhaustion would be futile; and (6) the suit was more efficiently resolved
in court.60
Regarding the first factor, the Court noted that it had already denied Miller’s request for injunctive relief in part because he failed to
show irreparable harm.61 The Court also disposed of the second factor
quickly because Miller’s pleadings invoked the jurisdiction of the
Board.62 Further, in light of Miller’s “science-laden” attempt to circumvent the Board’s jurisdiction, the Court explained that the Board
50. Id. at *1.
51. Id.
52. Id.
53. Id. Miller “recast” his allegations as arising under federal law and not within
the jurisdiction of the Board.
54. Id. at *2.
55. Id.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id. at *3.
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could determine its own jurisdiction in light of Miller’s allegations.63
The third issue likewise favored exhaustion before the Board because
the Board had yet to take any position—let alone an illegal position.64
The Court then briefly explained that its consideration of the fourth,
fifth, and sixth factors confirm that Miller should be required to exhaust his remedies before the Board before filing suit.65 Thus, the
Court stayed proceedings pending the Board’s resolution of the subject disagreement.66
63.
64.
65.
66.

Id.
Id.
Id.
Id.

MONTANA
By: Stephen R. Brown†
I. MONTANA SUPREME COURT
A. Hiland Crude, LLC v. State Dep’t of Revenue
For purposes of assessing property taxes, Montana puts property
into various classifications. The property tax rate varies depending
upon the particular classification. Class eight property is taxed at a
lower tax rate than property classified as class nine. Hiland Crude,
LLC v. State Dep’t of Revenue1 involved the question of whether the
Department of Revenue acted within its permissible discretion when
it classified an oil gathering pipeline as class nine property when the
gathering line arguably could be classified as either class eight or class
nine.
Hiland Crude owns and operates crude oil pipeline systems in Montana. Hiland Crude’s systems include networks of small gathering
lines called the Richland Gathering System and the Market Center
Gathering System. Hiland Crude also owns and operates a transmission pipeline known as the Double H Transmission Line. For purposes
of Federal Energy Regulatory Commission (“FERC”) accounting
standards, the gathering systems are classified differently than the
transmission system.
For purposes of classification, class eight property includes “flow
lines and gathering lines,”2 and class nine centrally assessed property
includes “for oil and gas production, all . . . equipment, including flow
† Stephen R. Brown is an attorney with the Missoula, Montana firm Garlington,
Lohn & Robinson, PLLP. He also is an adjunct professor at the Alexander Blewett
III School of Law at the University of Montana where he teaches Oil & Gas Law, and
Natural Resources & Energy Law.
1. Hiland Crude, LLC v. State Dep’t of Revenue, 421 P.3d 275 (Mont. 2018).
2. MONT. CODE ANN. § 15-6-138(1)(c)(iii) (2017).
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lines and gathering lines.”3 The Department of Revenue determined
that class nine assessment was more appropriate because the company’s equipment is located in more than one county and thus is “centrally assessed.”4 The Montana Supreme Court disagreed and held
that based upon the plain language of the statute, flow lines and gathering lines are more proper to classify as class eight, which has a lower
assessment rate.
The Court reached its conclusion by parsing the language of the
statute. While arguably flow and gathering lines are “pipelines” within
the meaning of class nine, the Court noted as between the two classifications that only class eight specifically mentions flow and gathering
lines. Thus, as a matter of law, the Court found for Hiland Crude and
concluded that this portion of a pipeline is more properly classed as
class eight. The case likely is a relief to pipeline owners because of the
significant difference in tax rate if the Court would have adopted the
Department’s position.
B. Nelson v. Davis
Nelson v. Davis5 involved the application of Montana’s rather stringent adverse possession statute to co-tenant owners of property that
were split into a mineral estate and a surface estate.6 The case arose
when two fractional owners of a mineral estate entered into oil and
gas leases. One of the owners, the Nelsons, claimed to own the surface and one-half of the mineral estate. Davis and Palese claimed to
own the other half of the minerals. During title review, the oil and gas
lessee raised a question about whether a relative of the Davis parties
also owned a fractional interest. The Nelsons filed a quiet title action
to establish the rights of the parties.7
Davis and Palese traced their ownership interests to an heir named
Rose Bisceglia. Sometime after Ms. Bisceglia died, her brother and
son deeded the land to the Davis and Palese. However, at that time,
Ms. Bisceglia’s second husband George Salituro owned a fractional
interest in the property. The deed to Davis and Palese made no mention of the interest of Mr. Salituro’s co-tenancy. Ultimately, Davis and
Palese transferred the property to the Nelsons, reserving a one-half
interest in the minerals. When the Nelsons leased the oil and gas
rights, the lessee raised the issue of whether Salituro still owned a
fractional interest.
The case turned on the application of Montana’s adverse possession
statute to co-tenancies in property where the estates were split. While
3. MONT. CODE ANN. § 15-6-141(1)(d) (2017).
4. Hiland Crude, 421 P.3d at 277. See also MONT. CODE ANN. § 15-23-101(2)
(2017).
5. Nelson v. Davis, 417 P.3d 333, 336 (Mont. 2018).
6. MONT. CODE ANN. § 70-19-407 (2017).
7. Nelson, 417 P.3d at 336.
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a number of issues were raised on appeal, including the potential application of the Duhig rule as to serial conveyances and reservations
of fractional mineral interests,8 ultimately the Montana Supreme
Court held that, even as between co-tenants, the deed to Davis and
Palese constituted a sufficient “ouster” as to trigger the hostility element of the adverse possession test.9 Because Montana only requires
five years for adverse possession, the Court found that the Salituro
interest had been extinguished before the later transfer to the Nelsons, so there was no split estate issue to evaluate.
For purposes of mineral title examination in Montana, Nelson is a
useful case because it allows parties to rely on recorded instruments to
potentially extinguish the interest of remote co-tenants who do not
object to instruments of conveyance filed in the public record without
the need to meet the otherwise stringent “ouster” standard. Because
Montana does not have a dormant mineral owner statute like many
other oil and gas producing states, title examination can be difficult
when remote heirs exist. Nelson establishes a basis to potentially eliminate interests based upon recorded instruments.
II. NINTH CIRCUIT COURT OF APPEALS: MURRAY V.
BEJ MINERALS, LLC
In November 2018, the Ninth Circuit upheld a federal district
court’s interpretation of Montana law holding that dinosaur fossils are
“minerals” within the meaning of a mineral reservation contained in a
deed.10 The plaintiffs purchased a ranch in eastern Montana. As part
of the purchase, two-thirds of the minerals were reserved to the seller
pursuant to the terms of a deed that reserved:
all right title and interest in and to all of the oil, gas, hydrocarbons,
and minerals in, on and under, and that may be produced from the
lands situated in Garfield County, Montana . . . together with the
right, if any, to ingress and egress at all times for the purpose of
mining, drilling, exploring, operating, and developing said lands for
oil, gas, hydrocarbons, and minerals, and storing, handling, transporting, and marketing the same therefrom together with the rights
to remove from said lands all of Grantors’ property and
improvements.11

After the sale, the plaintiffs discovered dinosaur fossils on the
ranch, including fossils of the dinosaurs theropod and ceratopsian
locked in combat and a nearly fully intact Tyrannosaurus rex skeleton.12 The parties agreed the fossils were worth millions of dollars but
disputed who owned them under the terms of the mineral reservation.
8.
9.
10.
11.
12.

Duhig v. Peavy-Moore Lumber Co., 144 S.W.2d 878 (Tex. 1940).
Nelson, 417 P.3d at 33.
Murray v. BEJ Minerals, 908 F.3d 437, 439 (9th Cir. 2018).
Id. at 448 (Murguia, J., dissenting).
Id. at 439 (majority opinion).
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They filed cross-declaratory actions to determine what the term “minerals” as used in the reservation included dinosaur fossils, and more
particularly the fossils of these particular dinosaurs, which each party
agreed were especially rare and valuable.
Applying its interpretation of Montana law, the federal district
court determined that the fossils were not minerals within the meaning of the reservation. The district court tested whether materials or
oil and gas are extracted for purposes of refinement and economic
exploitation.13 The Ninth Circuit reversed the district court’s holding,
stating that the district court misapplied Montana law.
The Ninth Circuit held that, under Montana law, interpreting the
term “minerals” is a two-step process. The first step requires an inquiry and asks whether a substance meets the definition of “mineral”
as used in the dictionary or other technical sense. If so, the inquiry
becomes whether the material “is rare and exceptional in character or
possesses a particular property giving it special value.”14 Materials
that meet this test are considered “minerals” within the meaning of
grants or reservations in deeds. As applied to dinosaur fossils, the
court concluded that even though not all fossils meet this test, these
particular fossils did because all parties admitted their rarity. In other
words, they conceded that there may be fossils that are not “rare and
exceptional in character” or that possess a “particular property giving
it special value.” But when either of these criteria exist, fossils can be
considered a reserved or granted mineral even though not named specifically in the instrument.
The dissent in the case expressed concern that the test applied by
the majority strayed from the traditional interpretation of “minerals”
in a deed as substances that can be extracted for economic purposes
and not something like dinosaur fossils where the value turns on
something different than the mineral composition.15 The dissent also
raised concerns as to whether the majority misapplied a 1940 case16
from Texas that the majority held formed the basis for the Montana
rule. However, the Texas case involved commercial limestone, which
is more akin to the typical dispute over the meaning of the term “minerals.” Whether this case is an extension of the test may ultimately
depend on whether these particular dinosaur fossils were so unique
and rare as to be minerals, when more garden variety fossils are not.
This case clearly establishes that some materials generally thought to
belong to the surface estate may actually be owned by the mineral
estate if they are sufficiently rare.

13.
14.
15.
16.

Id.
Id.
Id.
Id.

at
at
at
at

449–450 (Murguia, J., dissenting).
445 (majority opinion).
450 (Murguia, J., dissenting)
450 (applying Heinatz v. Allen, 217 S.W.2d 994 (Tex. 1940)).
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Indigenous Envtl. Network v. United States Dep’t of State

In March 2017, the United States Secretary of State issued a permit
to allow TransCanada Keystone Pipeline, L.P. to construct a pipeline
known as the Keystone XL Pipeline. The Keystone Pipeline would
allow crude oil from Canada to cross the international border and be
imported into the United States.17 As part of the permit process, the
State Department published a Record of Decision (“ROD”) and a
National Interest Determination. A number of parties sued in federal
district court for the district of Montana challenging the approval on
the grounds it violated the federal Administrative Procedure Act
(“APA”), the National Environmental Policy Act (“NEPA”), and the
Endangered Species Act (“ESA”).18
In August 2018, the federal district court concluded that the State
Department’s decision violated various provisions of NEPA but did
not enjoin the project.19 In a second decision in November 2018, the
court found further violations and enjoined further action on the pipeline pending the State Department’s compliance with NEPA.20
The NEPA portion of the decision primarily involved a determination about whether the State Department had an obligation to update
various portions of an environmental impact statement (“EIS”) that
was prepared in 2014. After the EIS was completed, Secretary of State
John Kerry denied TransCanada’s permit.21 When the State Department initially decided to deny the permit. Following the change in
administration, the State Department reversed course and granted the
permit. Much of the 2018 decision focused on whether the prior analysis remained valid for the 2018 action. The court identified a number
of changes that it concluded warranted further analysis. For example,
the price of oil had dropped significantly since 2014, and the court
concluded the EIS should be updated to analyze the environmental
effects.22 The court also found the climate change analysis was deficient for failing to consider the cumulative effects of this pipeline
along with another.
Perhaps the most significant aspect of the case was the court’s decision to enjoin “any activity in furtherance of the construction or operation” of the pipeline until additional analysis was done to comply
with NEPA and applicable provisions of the APA.
17. Notice of Presidential Permit, 82 Fed. Reg. 16467 (Apr. 4, 2017).
18. Indigenous Envtl. Network v. U.S. Dep’t of State, 317 F.Supp.3d 1118, 1119
(D. Mont. 2018).
19. Id. at 1123.
20. Indigenous Envtl. Network v. U.S. Dep’t of State, No. CV-17-29-GF-BMM,
2018 WL 5840768, at *20 (D. Mont. Nov. 8, 2018).
21. See Indigenous Envtl. Network v. U.S. Dep’t of State, No. CV-17-29-GFBMM, 2017 U.S. Dist. LEXIS 193546, at *4 (D. Mont. Nov. 22, 2017).
22. See Indigenous Envtl. Network, 2018 WL 5840768, at *7.
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GAS CONSERVATION

In August 2011, the Montana Board of Oil and Gas Conservation
adopted a fracking fluid disclosure rule, which included a trade secret
exemption.23 The 2011 rules did not require landowner notification
but did contain some requirements for well evaluation, well casing,
and setbacks.
The 2011 rules were viewed by some as not being sufficiently stringent. In July 2016, a coalition of conservation groups and landowners
petitioned the Board to adopt stricter rules. The board rejected the
petition. In January 2017, the Board was sued on the basis that it was
not granting sufficient public access to fracking chemicals.24 In 2017,
the Montana Legislature responded to issues raised in the lawsuit by
modifying Montana’s statute to require the Board to adopt new rules
calling for more disclosure.25
In November 2018, the Board created certain provisions of Montana’s hydraulic fracturing disclosure rules.26 The new rules no longer
allow generic chemical disclosure but now require operators to disclose the specific fluid ingredients, including chemical ingredient
names.27 The rules also now require a more detailed justification for
requests to withhold information on trade secret grounds.28
23. See MONT. ADMIN. R. 36.22.1015–1016 (2018).
24. Montana Environmental Information Center et al. v. Mont. Board of Oil and
Gas Conservation. (Mont. First Jud. Dist., Lewis and Clark County).
25. MONT. CODE ANN. §§ 82-10-601–604 (West 2017). The legislation was sponsored by Montana Senator Tom Richardson, the former director of the Board of Oil
and Gas.
26. See Fracturing of Oil and Gas Wells; Producer’s Certificate of Compliance
(proposed rule, Aug. 24, 2018) (MT Reg. Text 501891) (Adopted at MONT. ADMIN. R.
36.22.307, 36.22.608, 36.22.1015, and 36.22.1016 (2018), and repealed at MONT. ADMIN. R. 36.22.1244 (2018)).
27. See MONT. ADMIN. R. 36.22.1015 (2018) (referencing MONT. CODE ANN. § 8210-603 (West 2017)).
28. Compare MONT. ADMIN. R. 36.22.1016 (2018), with MONT. ADMIN. R.
36.22.1016 (2011).

NEW MEXICO
By: Sharon Shaheen and Kaitlyn Luck†
I. STATE CASE
A. Enduro Operating LLC v. Echo Prod., Inc.
In this case, the New Mexico Supreme Court considered the nature
and scope of activities that would be considered “adequate,” as a matter of law, to satisfy a joint operating agreement’s (“JOA”) commencement clause.1 The New Mexico Supreme Court held that the
failure to obtain an approved drilling permit within the period allowed
to commence drilling is not dispositive.2 The Court concluded that an
operator can prove that it has “commenced drilling operations” by
showing a commitment of resources, on-site or off-site, that demonstrate a “present good-faith intent to diligently carry on drilling activities until completion.”3 The New Mexico Supreme Court reversed the
court of appeals, which had held as a matter of law that the operator
breached its obligation under the commencement clause.4 The New
† Sharon Shaheen has been practicing law in New Mexico since 2005, when she
graduated from the University of New Mexico School of Law. At Montgomery &
Andrews, P.A. in Santa Fe, Ms. Shaheen practices primarily in natural resources, including oil and gas and water. She advises clients in regulatory matters before state
agencies and litigates royalty payment class actions, title disputes, and working interest owner disputes, as well as other types of complex matters.
Kaitlyn Luck graduated from Texas Tech University School of Law in 2013. She
joined Montgomery & Andrews, P.A. following her time as an assistant district attorney in Taos, New Mexico. She began her private practice in personal injury and insurance litigation, but now also practices in the natural resources and energy arenas
representing clients in regulatory and litigation matters.
1. Enduro Operating LLC v. Echo Prod., Inc., 413 P.3d 866, 868 (N.M. 2018).
2. Id.
3. Id.
4. Id.; see also Enduro Op’g LLC v. Echo Prod., Inc., 388 P.3d 990 (N.M. Ct.
App. 2016) (reversing the district court’s summary judgment in favor of the operator,
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Mexico Supreme Court determined that a question of fact remained
as to whether the operator had entered into a “binding” drilling contract prior to the commencement deadline.5
This case arose from a dispute between the operator, Echo, and a
non-consenting party, Enduro,6 over whether the operator had timely
commenced the operation and completed it with due diligence such
that the non-consenting party was subject to a 400% risk penalty.7
Almost four years after notice of the well proposal and approximately
three years after the operator spudded the well and began production,
Enduro brought this action against Echo for breach of contract, trespass, conversion, violations of the Oil and Gas Proceeds Payment Act,
and declaratory relief, on the grounds that Echo did not timely commence operations.8 Enduro contended that Echo should have resubmitted its well proposal, which would have given Enduro the
opportunity to consent.9
The Supreme Court’s analysis began by likening the commencement clause in the subject JOA to commencement clauses in oil and
gas leases.10 The Court considered the majority rule in the context of
lease agreements, which provides that “a party has commenced where
‘modest preparations for drilling have been made’ so long as the preparations are ‘part of a good-faith effort to obtain production.’”11 The
Court recognized that the majority rule does not actually require
drilling.12
The Enduro court relied on the reasoning in a Texas case, Gray v.
Helmerich & Payne, Inc., to conclude that the existence of a drilling
permit is not dispositive.13 Both courts reasoned that the meaning of
“commencement” type language in the context of administrative regulations should not be imputed to similar language in a JOA because
the purposes served by the regulations and the parties’ contract are
different.14 This reasoning led to the Supreme Court’s conclusion that
the language in the JOA was not only designed to serve a different
purpose than the language in section 19.15.14.6 of the New Mexico
Administrative Code, but it was also likely used with a different inbased on Echo’s lack of on-site activity at the proposed well site, other than surveying
and staking, and the lack of a permit to commence drilling).
5. Enduro, 413 P.3d 866, 874.
6. Enduro acquired its pertinent assets from ConocoPhillips (“Conoco”), subsequent to Conoco’s election to go non-consent. Enduro, 388 P.3d 990, 992.
7. Enduro, 413 P.3d 866, 868.
8. See id. at 872; see also Enduro, 388 P.3d 990, 994.
9. Enduro, 388 P.3d 990, 993.
10. Enduro, 413 P.3d 866, 869 (citing Valence Operating Co. v. Anadarko Petroleum Corp., 303 S.W.3d 435, 438–41 (Tex. App. 2010)).
11. Id. at 869.
12. Id.
13. Id. at 870 (citing Gray v. Helmerich & Payne, Inc., 834 S.W.2d 579, 582 (Tex.
App. 1992).
14. Id. at 871.
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tended meaning.15 Even if Echo had obtained an approved drilling
permit prior to the deadline, the Court concluded it would have said
little about its concurrent good-faith intent to diligently carry on drilling activities until completion because the permit did not require
spudding within any particular time period.16
The Court considered whether the off-site commitment of resources
could ever be adequate evidence of the parties’ present good-faith intent to carry on drilling activities until completion where the only onsite activity was the surveying and staking of the well.17 The Court
looked to the terms of the JOA, which lacked any provisions requiring
on-site physical activities to suffice for actual commencement, to conclude that off-site evidence could suffice.18 In this case, Echo produced verifiable evidence that it surveyed and staked the well site,
entered into a contract for drilling services, prepared and submitted a
drilling permit, and consulted with its geologist regarding the design of
the well.19 However, a genuine issue of material fact existed regarding
whether Echo entered into a binding contract before the deadline imposed by the JOA.20
In sum, the following principles may be applied in determining
whether an operator has commenced drilling operations unless the
parties include language in their contract indicating otherwise: (1) actual drilling is conclusive proof but is not a necessity; (2) a permit is
not required; (3) activities that include leveling the well location, digging a slush pit, or conducting other good-faith commitment of resources at the drilling site will sufficiently show the parties’ present
intent to diligently carry on drilling activities until completion; and (4)
the off-site commitment of resources, such as an enforceable drilling
contract that requires the diligent completion of a well, will also show
that the operator began drilling operations.
II. FEDERAL CASES
A. Anderson Living Trust v. Energen Resources Corp.
In this appeal, the Tenth Circuit revisited an issue previously addressed in Elliott Industries Limited Partnership v. BP America Production Co. of whether New Mexico’s implied covenant to market gas
includes the marketable condition rule.21 The Court reaffirmed Elliott,
holding that the plaintiff’s conception of the implied duty to market,
15. Id.
16. Id.
17. Id. at 873.
18. Id.
19. Id.
20. Id. at 20 (stating that the court would have concluded as a matter of law that
drilling operations were timely commenced, if it were undisputed that a binding drilling contract had been entered before the commencement period ended).
21. Anderson Living Tr. v. Energen Res. Corp., 886 F.3d 826, 830 (10th Cir. 2018).

66

TEX. A&M J. PROP. L.

[Vol. 5

which would prohibit the operator from deducting post-production
costs, finds no support within New Mexico case law.22 The Tenth Circuit explained that there was no reason to depart from Elliott because
the New Mexico Supreme Court and New Mexico’s legislature subsequently had the opportunity to adopt the marketable condition rule,
but did not do so.23
Energen owned and operated oil and gas wells in northwestern New
Mexico under leases that required it to pay royalties on production to
the Anderson Living Trust, as well as other trusts (collectively,
“Trusts”).24 Energen paid the Trusts, as royalty, a portion of the downstream sales price, which was calculated by deducting the Trusts’ proportionate share of the fees that Energen pays to third-party
companies, including the natural gas processors’ tax.25 The Trusts
brought their putative class action alleging that Energen was systematically underpaying royalties by using this method to calculate royalties.26 The Trusts argued this deduction was improper because New
Mexico law imposes an implied duty on Energen to market the gas for
the benefit of the royalty owners and that duty necessarily prohibits
Energen from deducting post-production costs from their royalty payments, which is generally referred to as the marketable condition
rule.27 The Trusts also alleged Energen had not timely paid royalties
or interest as required by the New Mexico Oil and Gas Proceeds Payments Act.28 Two of the plaintiffs made additional claims that
Energen was wrongfully failing to pay the royalty on gas it used as
fuel.29
The district judge dismissed the Trusts’ marketable condition rule
claim for failure to state a claim under Fed. R. Civ. P. 12(b)(6) and
entered summary judgment for Energen on the remaining claims.30
The Trusts appealed. These claims required the Court to construe the
language of the leases at issue in accordance with prevailing New
Mexico law.31 The Trusts’ leases provided for royalty payments based
on “market value at the well” or “prevailing field market price.”32 In
its analysis, the Court recognized that determining those amounts,
however, is not straightforward because Energen did not sell the gas it
22. Id. at 834, 839–40.
23. Id. at 839–40 (citing Conoco Phillips Co. v. Lyons, 299 P.3d 844 (N.M. 2012);
Ideal v. Burlington Res. Oil & Gas Co. LP, 233 P.3d 362(N.M. 2010); Davis v. Devon
Energy Corp., 218 P.3d 75 (N.M. 2009)).
24. Id. at 830.
25. Id. at 830, 832.
26. Id. at 830.
27. Id. at 832.
28. Id. at 830.
29. Id.
30. Id. at 831.
31. Id. at 829–30.
32. Id. at 832.
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produces on these leased properties “at the well.”33 The Court discussed the “netback” method of determining wellhead value and recognized the propriety of using such a method “to effectuate the
intention of the parties as it is expressed in” the lease.34
The Court also considered whether Energen must pay royalties for
fuel gas. The Court construed lease language requiring royalties to be
paid on “‘gas marketed from each well’ (sold gas)” to allow a deduction of fuel gas, both on and off the lease.35 The Court relied in part
on ConocoPhillips v. Lyons to support its decision in this regard.36
The Court held differently with respect to a lease that had no free use
clause and required payment of royalties on “all oil and gas produced.”37 It concluded that Energen must pay a royalty on the wellhead value of the fuel gas consumed, but that under the royalty
provision “field market price,” Energen could deduct the value of the
fuel gas consumed as a post-production cost.38
Finally, with respect to New Mexico law, the Court considered
whether Energen owed one of the Trusts interest under section 70-104 of the New Mexico Statutes Annotated as a result of late payments
made of monies held in suspense due to a title issue.39 The Court
concluded that interest was due on the suspended funds.40
B. San Juan Citizens Alliance v. U.S. Bureau of Land Management
Plaintiffs in this case, a collective of citizens groups, sued to challenge the joint decision of the United States Bureau of Land Management (“BLM”) and the United States Forest Service (“USFS”)
(collectively “Agencies”) to lease mineral interests on thirteen parcels
in the Santa Fe National Forest, claiming that the decision violated the
National Environmental Policy Act (“NEPA”).41 On Plaintiffs’ Petition for Review of Agency Action and Plaintiffs’ Opening Merits
Brief, the court conducted a review under the Administrative Procedures Act42 to determine whether the Agencies’ decision was arbitrary
or capricious, an abuse of discretion, or otherwise not in accordance
with the law.43
33. Id.
34. Id. at 832–33.
35. Id. at 843–44.
36. Id. at 844–46 (discussing inter alia a North Dakota case relied on by the Lyons
court, Bice v. Petro-Hunt, L.L.C., 758 N.W.2d 495 (N.D. 2009).
37. Id. at 846–47.
38. Id. at 847.
39. Id. at 850–51.
40. Id. at 851.
41. San Juan Citizens All. v. U.S. Bureau of Land Mgmt., 326 F. Supp. 3d 1227,
1232 (D.N.M. 2018).
42. Id. at 1239 (citing 5 U.S.C. §§ 551 to 59; Wyoming v. U.S. Dep’t of Agric., 661
F.3d 1209, 1226 (10th Cir. 2011)).
43. Id. at 1256 (quoting Silverton Snowmobile Club v. U.S. Forest Serv., 433 F.3d
772, 779–80 (10th Cir. 2006)).
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Following a consensus by BLM and USFS that the Final Environmental Impact Statement (“EIS”) and a supplement were adequate to
issue oil and gas leases, the BLM issued a Decision Record and Environmental Assessment approving for the lease of the thirteen parcels
of federal minerals at issue that were subject to USFS mandated surface use stipulations.44 The EA incorporated the USFS’s 2003 resource management plan, the 2008 Final EIS, and the USFS’s 2012
supplement in its analysis of the effects that the proposed action
would have on wildlife, special status species and migratory birds, air
quality and climate, water quality, soil resources, dark sky resources,
cultural resources and landscapes, socioeconomics, environmental justice, and the Old Spanish Trail.45 Based on all of the information compiled and analyzed since 1987, the BLM determined that preparation
of another EIS was not warranted and issued a finding of no significant impact (“FONSI”).46
Plaintiffs filed suit claiming that (1) BLM violated NEPA by failing
to take a hard look at the environmental impacts of oil and gas development; (2) BLM violated NEPA by allegedly failing to provide a
convincing statement of reasons to justify its decision that an EIS was
unwarranted; (3) BLM and USFS violated NEPA by issuing leases
during a pending resource management plan amendment and forest
plan revision; and (4) USFS violated NEPA by failing to take a hard
look at the impacts of oil and gas development and failing to consider
significant new information and circumstances.47
Plaintiffs argued that USFS and BLM failed to look at the direct,
indirect, and cumulative impacts of oil and gas leasing.48 Plaintiffs
contended that BLM failed to consider the impacts of granting the
leases on (1) greenhouse gas emissions and climate change; (2) air
quality; (3) water resources—including the impacts to water quantity,
groundwater quality, and surface water quality; and (4) cumulative
impacts of lease development.49 Plaintiffs sought a declaration that
the leasing decisions violated NEPA. They further sought to enjoin
USFS and BLM from authorizing any other leases in the Santa Fe
National Forest pending “full compliance” with NEPA and to have
the leases vacated and remanded. The Court retained full jurisdiction
until it provided remedies for the alleged violations.50
The Court set aside the BLM’s FONSI determination and leases at
issue for several reasons. First, the Court found that BLM failed to
take a hard look at the impacts of greenhouse gas emissions, including
44.
45.
46.
47.
48.
49.
50.

Id.
Id.
Id.
Id.
Id.
Id.
Id.

at 1237.
at 1238.
at 1239.
at 1240.
at 1238.
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quantifying and analyzing impacts of foreseeable downstream greenhouse gas emissions from combustion of produced oil and gas likely to
be developed from leases.51 Next, the Court found that BLM failed to
conduct the analysis required by title 40 section 1508.7 of the Code of
Federal Regulations with regard to downstream greenhouse gas emissions, and its failure to take a hard look at the cumulative effects of
selling oil and gas leases was arbitrary.52 Thus, on remand, the Court
required BLM to utilize the best available scientific evidence to quantify and analyze the impacts of downstream greenhouse gas emissions
on the environment.53
Second, the Court rejected Defendants’ arguments that the amount
of water well that operators may use is too speculative to quantify at
the leasing stage, and the Court found that BLM failed to take a hard
look at the impacts of agency action on water quantity or the effect of
such water use on the environment.54 Finally, the Court concluded
that BLM adequately considered the cumulative air quality effects of
the oil and gas lease sale and that it met its obligation to take a hard
look at the impact of proposed action on surface water quality in analyzing the quality of groundwater and reporting no verified instances
of adverse effects to groundwater in the San Juan Basin as a result of
oil and gas drilling.55
C. Cibola Energy Corp. v. United States Dep’t of Interior
Plaintiff, Cibola Energy Corp. (“Cibola”), filed this action for judicial review of a decision by the United States Department of the
Interior’s Board of Land Appeals (“IBLA”) pursuant to the Administrative Procedures Act.56
Cibola was the operator of a well on a federal lease that was completed in 1990 but never produced. The well was last tested for production in 1990 and subsequently shut-in.57 Cibola conducted a casing
integrity test and applied for temporary abandonment (“TA”) status
in 2002, which was granted for a period of one year. Although Cibola
did not apply for TA status again until 2011, it continued to pay shutin royalties to BLM.58 In June 2011, BLM’s Las Cruces District Office
sent Cibola a decision and a Notice of Written Order, citing 43 C.F.R.
§ 3162.4-2(b), following Cibola’s Sundry Notice seeking to continue
the Well’s TA status.59 The BLM’s decision noted that the well had
51. Id. at 1244.
52. Id. at 1242–48.
53. Id. at 1249, 1249 n.8.
54. Id. at 1254.
55. Id. at 1252, 1254–55.
56. Cibola Energy Corp. v. U.S. Dep’t of Interior, No. 12-CV-1099 MCA/LFG,
slip op. at 1 (D.N.M. May 23, 2018).
57. Id. at 2–3.
58. Id. at 3–4.
59. Id. at 4–5.
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been shut-in since the last casing integrity test, and the BLM required
additional testing to determine if the TA status could continue given
the significant number of years that passed without any further testing
to confirm the casing integrity or the well’s capability of production.60
It further ordered Cibola to conduct a production test if the casing
integrity test was positive.61 On request by Cibola, the State Director
reviewed and upheld the BLM’s Decision and Order on the ground
that federal regulations provide BLM with authority to require testing
to determine whether they should continue a well’s TA status.62
Cibola then appealed the State Director’s Review to the IBLA, which
was also upheld.63
This case required the Court to consider BLM regulations to determine whether the IBLA acted arbitrarily when it affirmed the BLM’s
decision ordering Cibola to conduct casing integrity and production
tests on the well.64 Cibola asked the Court to allow the well to continue in TA status without further testing, despite BLM’s authority to
order testing pursuant to regulation. Cibola’s theory was that IBLA
failed to consider its assertion that it was impossible for there to have
been any change in the condition of the well, which the IBLA previously found to be capable of production in paying quantities, when the
well had not produced and there was no drilling in the area.
The Court recognized several general principles and requirements.
To maintain an oil and gas lease, a well must be in production.65 Even
where a well was shut-in for lack of a pipeline, it still must be capable
of production to avoid the expiration of the lease.66 To meet the definition of a well capable of production in paying quantities, a well must
be physically capable of producing a sufficient quantity of oil or gas to
yield a reasonable profit after the payment of the day-to-day costs
incurred after the initial drilling and equipping of the well, including
the costs of operating the well, rendering the oil or gas marketable,
and transporting and marketing the product.67 Under title 42 section
3162.4-2 of the Code of Federal Regulations, BLM may require a well
operator, after completion, to conduct periodic well tests, which
would be specified in appropriate notices or orders, to determine the
quantity and quality of oil and gas and to demonstrate the mechanical
integrity of the downhole equipment.68 The BLM issued the order to
60.
61.
62.
63.
64.
65.
66.
67.
68.

Id.
Id. at 5.
Id.
Id. at 7.
Id. at 1, 3–4.
Id. at 4.
Id. at 9.
Id. at 10.
See id. at 2.
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conduct testing pursuant to section 3162.4-2 in response to Cibola’s
Sundry Notice requesting an extension of the well’s TA status.69
The Court found that given the passage of time, the casing integrity
and production tests were necessary to demonstrate the present condition of the well.70 Cibola pointed to no evidence in the record to support its contention that changes in the well in twenty years are
impossible, and thus it failed to carry its burden to establish facts
showing the well was capable of producing in paying quantities.71 According to the Court, given the fact that the productive capacity of the
Well remained unknown, the IBLA’s decision that the BLM reasonably required testing of the Well to determine the Well’s current condition was not arbitrary and capricious.72 Because the IBLA considered
all of the facts before it, provided reasoned bases for its conclusion,
and was not otherwise arbitrary and capricious, the Court affirmed the
IBLA’s decision.73
D. Dine Citizens Against Ruining Our Env’t v. Jewell
This case arises from oil and gas development in the San Juan Basin
of the Four Corners Region in northwestern New Mexico.74 Plaintiffs,
an organization of Navajo community activists and environmental organizations, brought an action against the BLM, among others,75 challenging the BLM’s approval of over 300 applications for permits to
drill (“APD”) in the Mancos Shale formation.76 Plaintiffs alleged, inter alia, that BLM violated the National Environmental Policy Act
(“NEPA”)77 by failing: (1) to analyze the direct, indirect, and cumulative effects on the environment and human health caused by hydraulic
fracturing and horizontal drilling, including the effects of greenhouse
gas emissions;78 to consider the impacts from foreseeable development as well as past development;79 and to prepare an Environmental
Impact Statement (“EIS”) for the proposed 3,960 Mancos Shale
wells.80 The plaintiffs also alleged that the BLM violated the National
Historic Preservation Act (“NHPA”)81 because it did not consider the
indirect and cumulative effects on Chaco Park and its satellites.82
69. Id. at 4.
70. Id. at 16.
71. Id. at 13.
72. Id. at 16.
73. Id. at 16–17.
74. Dine Citizens Against Ruining Our Env’t v. Jewell, 312 F. Supp. 3d 1031
(D.N.M. 2018).
75. Id. at 1044, 1050.
76. Id. at 1050.
77. Id. at 1043 (citing 42 U.S.C. §§ 4321 to 4370m–12).
78. Id. at 1054–55.
79. Id.
80. Id. at 1055.
81. Id. at 1043 (citing 16 U.S.C. §§ 470 to 470x–6).
82. Id. at 1055–56.

72

TEX. A&M J. PROP. L.

[Vol. 5

The Court comprehensively addressed numerous issues raised by
the parties. Some of the primary issues before the court included
whether the plaintiffs had standing to pursue their claims under
NEPA and NHPA; whether the BLM violated NEPA by failing to adequately consider the environmental impacts of hydraulic fracturing
and horizontal drilling in developing the Mancos Shale in the San Juan
Basin; whether the BLM adequately involved the public in its NEPA
process; and whether the BLM violated NHPA for failing to consider
the indirect effects that well pads would have on Chaco Park and its
satellites.83
The Court found a sufficient geographical nexus to the plaintiffs’
alleged increased risk of environmental harm and aesthetic injury
from the BLM’s approval of applications of permits to drill for oil and
gas in the area and therefore concluded the plaintiffs had standing to
assert claims under NEPA and NHPA.84 The Court then concluded
that the BLM’s approval of the APDs did not violate NEPA because
the BLM complied with NEPA’s requirements.85 The Court then considered whether the BLM satisfied NEPA’s minimal public notice requirements.86 NEPA’s regulations require that agencies “involve
environmental agencies, applicants, and the public, to the extent practicable,” and the Court found that the defendant complied with these
requirements based on the availability of “NEPA logs” on the BLM’s
website.87 In addition, the Court concluded that the BLM did not violate the NHPA by failing to consider the effects of wells in Chaco Park
and its satellites.88 Ultimately, the Court denied the permanent injunction requested by the plaintiffs and dismissed all of their claims with
prejudice.89 The plaintiffs’ appeal is pending before the Tenth
Circuit.90
E. SDF, L.L.C. v. ConocoPhillips Co.
On removal by ConocoPhillips Company (“COP”) and Hilcorp San
Juan, L.P. (“Hilcorp”) (collectively “Defendants”), the District of
New Mexico considered whether New Mexico would recognize an “illegal recoupment” claim when a party wrongfully invoked the doctrine of equitable recoupment.91
83. Id. at 1043.
84. Id. at 1085.
85. Id. at 1091–95.
86. Id. at 1095–99 (citing 40 C.F.R. §§ 1501.4(b), 1506.6).
87. Id.
88. Id. at 1099–1111.
89. Id. at 1114.
90. Dine Citizens v. Zimke, No. 18-cv-02089 (10th Cir. June 18, 2018).
91. SDF, L.L.C. v. ConocoPhillips Co., No. CV 17-00720 RB-KBM, 2018 WL
1183360, at *1–2 (D.N.M. Mar. 6, 2018).
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SDF, L.L.C. (“SDF”) owned an overriding royalty interest in federal leases in Rio Arriba County, New Mexico.92 Since 1990, COP had
paid royalties to SDF.93 In May 2016, COP stopped paying royalties
because COP claimed it was only contractually obligated to pay royalties for the months when it extracted, on average, more than 500,000
cubic feet (500 Mcf) of gas per well each day.94 It was undisputed that
COP had never met the 500 Mcf threshold, so from its perspective, it
had unnecessarily paid royalties since 1990.95 Following the decision
to halt royalty payments, COP sold its interest in the federal leases to
Hilcorp, which then took over COP’s obligation to pay royalties.96
Like COP, Hilcorp believed that, under the terms of the subject
leases, royalty payments were due only for the months when it extracts a daily average of 500 Mcf of gas per well.97 SDF sued the Defendants in New Mexico state court, asking the court to declare that
the Defendants must pay the royalties regardless of whether they met
the 500 Mcf threshold. SDF also alleged that the Defendants were
guilty of breach of contract and “illegal recoupment.”98 After removal, the Defendants asked the Court to dismiss SDF’s illegal recoupment claim.99
The Court looked to how New Mexico courts have treated the doctrine of equitable recoupment for guidance on whether New Mexico
would recognize a cause of action for illegal recoupment. In New
Mexico, equitable recoupment is a judicial doctrine designed to
“avoid the inequity that would otherwise result from strict adherence
to statutes of limitations”100 by allowing a party to assert a timebarred claim as a defense against another party’s factually-related
claims.101 Equitable recoupment is an established defense, despite being barred by the statute of limitations, to another party’s timely claim
where the two claims arise out of the same transaction or event, but it
cannot be used to circumvent the statute of limitations by affirmatively asserting a time-barred claim.102
SDF claimed that the Defendants “illegally” invoked the defense of
equitable recoupment after having withheld payments without first
92. Id.
93. Id.
94. Id.
95. Id.
96. Id.
97. Id.
98. Id.
99. Id. at *2–4.
100. Id. (quoting City of Carlsbad v. Grace, 966 P.2d 1183 (N.M. Ct. App. 1998)).
101. Id. at 1 (citing Crown, Cork & Seal Co., Inc. v. Parker, 462 U.S. 345, 352
(1983) (Statutes of limitations are legally-imposed time limits on when a plaintiff may
bring certain claims and “are intended to put defendants on notice of adverse claims
and to prevent plaintiffs from sleeping on their rights.”) (internal citations omitted)).
102. Id. at 2–4 (citing City of Carlsbad v. Grace, 966 P.2d 1178, 1183 (N.M. Ct. App.
1998)).
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obtaining judicial permission to do so. Here, the Court found that the
Defendants’ unjust enrichment claims were time barred thereby
prohibiting them from seeking judicial permission to withhold payments by way of a declaratory judgment. Accepting SDF’s theory of
illegal recoupment would prohibit oil and gas lessees, such as the Defendants, from seeking a declaratory judgment or turning to self-help.
Moreover, there were no grounds to support Plaintiff’s argument that
equitable recoupment must be judicially authorized, nor was there any
prohibition of the equitable recoupment defense in New Mexico’s Oil
and Gas Proceeds Payment Act.103 Thus, the Court found no good
reason to recognize SDF’s proposed illegal recoupment claim because
that theory would eviscerate New Mexico’s equitable recoupment
doctrine.104
103. Id. at 4 (discussing N.M. STAT. ANN. §§ 70-10-1 to 70-10-6 (West 1978)).
104. Id.
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A fundamental factor in the conveyance of oil and gas royalty interests is the establishment of how much royalty the grantor and grantee
agree to convey in the transaction. It might seem as though it would
be a simple matter. If a deed states that it is conveying a 1/4 royalty, is
this language sufficiently clear? Initially, yes might sound like the
straightforward answer, but a considerable amount of uncertainty,
which has resulted in subsequent litigation, surrounds the amount of
the intended royalty interest. The answer is based on the precise
meaning of the language creating the interest and on the intent of
both the grantor and the grantee—an answer which is not always easy
to determine, as discussed below.
I. HISTORICAL BACKGROUND

OF THE NATURE OF

ROYALTIES

What is “royalty,” in the context of oil and gas as well as other minerals, and where did this term originate? When a royalty interest in
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owner has an ownership interest in the agreed upon minerals. That is,
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the owner of the mineral interest.1 The term “royalty” has a broader
meaning, such as when writers receive monetary royalties from publishers who market the writers’ books. However, our discussion will be
limited to oil and gas royalties.
The nature of a royalty in the context of mineral rights is based
upon the payment to some person, who is generally either a private
owner; a sovereign; or a person or entity owning the rights to a mineral resource, in exchange for the right to extract some part of the
resource, such as oil and gas. Putting the concept succinctly, “Royalties were paid to the sovereign or to private landowners in order to
share the value of the resource and for the privilege of mining on the
property.”2 In the context of mineral royalties, the word “royalty” was
derived from the old English custom in which the king enjoyed ownership of underground gold and silver, as well as gems and precious
stones of various kinds.3 The royalty was a portion which the king
retained as his right.4 The concept of a royalty goes back to Roman
Law, but the established definition comes from medieval English law:
As early as 1400, the term “royalty” was used by the British Crown
to describe any ‘right or privilege retained by the crown.’ It became
associated with mineral rights in particular by 1580, when the British Crown retained title to all land and the right to take any gold or
silver discovered on land conveyed. By 1829, the term “royalty”
specifically meant a right retained by a landowner under a lease in
return for the privilege of working a mine. . . . While today a royalty
is akin to a type of rent, at common law it was viewed as the actual
portion of minerals due to the crown in return for the privilege of
extraction.5

Because the king was the primary royal personage in England, it followed that when any ownership interest in these materials passed to
1. See generally Burns H. Errebo, Coal Royalties, 26 ROCKY MTN. MIN. L. INST.
75, 78 (1980) (“The term [‘royalty’] originated in England as a description of the
amount paid for the privilege of mining the minerals owned by the sovereign.”); see
also Robert E. Sullivan, All About Royalties, 16 ROCKY MTN. MIN. L. INST. 227, 228
(1971) (“The concepts that minerals are capable of private ownership and that royalty
is a payment for extraction of minerals may be viewed as incorporated into the laws of
the United States as a part of the common law.”).
2. Jayni Foley Hein & Caroline Cecot, Mineral Royalties: Historical Uses and Justifications, 28 DUKE ENVTL. L. & POL’Y F. NO. 1, 5 (2017).
3. See ROSCOE POUND, THE SPIRIT OF THE COMMON LAW 77 (1949) (“The king
was ultimate lord of the soil and also the fountain of justice.”); see also LAWRENCE H.
FRIEDMAN, A HISTORY OF AMERICAN LAW 52 (2d ed. 1973) (“Land was parceled out
in the Middle Ages in tiers of estates, with the king at the apex and various vassals
and subvassals underneath.”); Sullivan, supra note 1, at 228 (“Ownership of minerals
was recognized in England, although gold and silver belonged exclusively to the
crown.”).
4. Royalty, A DICTIONARY OF WORDS AND PHRASES USED IN ANCIENT & MODERN LAW (2nd ed. 1899).
5. Hein & Cecot, supra note 2, at 6–7.
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another person, the amount passed was logically termed a “royalty.”6
Insofar as oil and gas is concerned, the discussion in this Article will
be in terms of oil and gas royalty interests. At the outset, it is useful to
keep in mind the fundamental distinction between a “mineral interest” and a “royalty interest” in minerals. The standard definition of a
mineral interest is the following:
The property interest created in oil and gas after a severance by
mineral deed or oil and gas lease. Its duration is like that of common law estates, namely, in fee simple, in fee simple determinable,
for life or for a fixed term of years. The prime characteristic is the
right to enter the land to explore, drill, produce and otherwise carry
on mining activities. It is this attribute of operating rights that distinguishes a mineral interest from a royalty interest.7

II. OIL

AND

GAS ROYALTY

INTERESTS

Royalty generally appears in two different ways in the oil and gas
business, though it is really the same concept in both. First, there is the
royalty clause in a typical oil and gas lease, which simply provides a
fraction or percentage of the oil or gas due to the lessor, after it has
been produced, that is brought to the surface and made available for
use. The amount of the lease royalty depends on the governing provision in the lease. For many years in the United States, it was a standard fraction of 1/8 of the oil and gas produced and saved, but today a
lease royalty in the range from 1/6 to 20%, or even more, is much
more common.8
Secondly, this Article analyzes the problems and questions concerning oil and gas royalty interests apart from any direct connection with
an oil and gas lease, in other words simply a “royalty interest,” which
has been created from a mineral interest. Royalty interests are often
said to be “carved out” from mineral interests by royalty deeds, or by
reservations of royalty in mineral deeds or assignments or conveyances of some other type. A royalty interest is similar in some ways to
a mineral interest, but it does not possess all of the attributes of a
6. Royalty, ENCYCLOPEDIA BRITANNICA (Aug. 27, 2018) (“The term [royalty]
originated from the fact that in Great Britain for centuries gold and silver mines were
the property of the crown; such ‘royal’ metals could be mined only if a payment [‘royalty’] were made to the crown.”).
7. PATRICK H. MARTIN & BRUCE M. KRAMER, WILLIAMS & MEYERS, MANUAL
OF OIL AND GAS TERMS 616 (16th ed. 2015).
8. A typical printed oil and gas lease form will contain language such as “In consideration of the premises the said Lessee covenants and agrees to deliver to the
credit of Lessor, free of cost, in the pipe line to which Lessee may connect wells on
said land, the equal One-Sixth (1/6) part of all oil produced and saved from the leased
premises.” Similar clauses pertaining to gas are also normally included. See, e.g., Producers 88-Paid Up, Rev. 5–60, No. 2, which is a typical widely used printed oil and gas
lease form.
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mineral interest, such as the “executive right” to grant leases.9 For this
reason, the term “non-participating royalty” is sometimes used to distinguish the interests, even though it is not actually necessary. This is
because by its very nature, a royalty interest is non-participating.10
A term that is occasionally used is a “non-executive mineral interest,” which for all practical purposes is the same thing as a royalty
interest:11
A royalty interest may be created by grant or by reservation or exception, just as a mineral interest. This interest differs from a mineral interest in that the owner is not authorized to go upon the
premises in which the royalty interest exists for the purpose of prospecting for, severing and removing minerals, although he may be
given certain rights of ingress and egress for the purpose of informing himself as to the details of operations on the land with respect to
exploration and development. The owner [of a royalty interest] is,
however, entitled to share in such minerals as are severed, or the
proceeds thereof.12

Many royalty interests exist apart from conveyances or assignments of
royalty interests, such as the royalties stated above that are created in
oil and gas or other mineral leases. But this Article does not directly
analyze such lease clauses, which can have their own complexities.13

9. Charles J. Meyers & Pamela A. Ray, Perpetual Royalty and Other Non-Executive Interests in Minerals, 29 ROCKY MTN. MIN. L. INST. 651, 656 (1983) (“The overwhelming majority of cases dealing with perpetual royalty do not bother to classify
the executive right. They treat the royalty interest as an incorporeal interest in real
property, carved out of the mineral estate, leaving the executive right (tacitly, if not
expressly) as an ordinary incident of the mineral estate.”).
10. RICHARD W. HEMINGWAY, THE LAW OF OIL AND GAS 62 (3rd ed. 1991)
(“Where the grant passes only a royalty interest, the grantee acquires no right to
participate in the right to lease, bonuses, delay rentals, or other benefits under future
leases, and the interest is therefore called a ‘non-participating royalty interest.’”).
11. Meyers & Ray, supra note 9, at 655 (“In any event, we do not think that the
non-executive mineral interest is conceptually any different from the non-participating royalty interest.”).
12. WILLIAMS & MEYERS, OIL AND GAS LAW § 202.3, at 15 (1973).
13. Editor’s Citation: Richard C. Maxwell, Oil and Gas Royalties –– a Percentage
of What?, 34 ROCKY MTN. MIN. L. INST. § 15.01, at 15–4 (1988) (“The lease royalty, of
course, differs from the royalty created without reference to a lease and from the
overriding royalty in terms of the circumstances under which the parties adopted language directed at the calculation of royalties. . . .Thus, the species of royalty clause in
the lease is sometimes more the result of accident than serious negotiation. Perhaps
this is why the concept of ‘royalty’ in the general context of the leasing transaction
seems sometimes to be exercising an influence beyond the words in the document
under judicial scrutiny.”).
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III. CONVEYING AND ASSIGNING ROYALTY INTERESTS:
HOW MUCH ROYALTY IS INVOLVED?
The conveyance or assignment of royalty interests can generate a
variety of problems, not all of which are discussed in this Article.14
The core issue that this Article discusses is how to determine the
quantum of interest that the royalty owner acquires when the language in a conveyance or assignment of a royalty is ambiguous.15
For example, suppose that mineral owner A owns 100% of the mineral interest in a tract of land, and the tract is subject to a typical oil
and gas lease that he previously granted, which specified a 1/6 royalty
interest to the landowner A. Now, he has decided to give a royalty
interest to his son B, using the language “1/8 of the royalty in my
land.” Given this language, B might anticipate receiving a 1/8 royalty
interest in the whole tract, but the intention of A may have been to
give him 1/8 of the 1/6 royalty to which A is entitled under the lease,
that is 1/48 of the oil and gas produced. The question is whether A
intended to give his son B a 1/8 share of the 1/6 lease royalty, or was
he giving him a much larger 1/8 royalty interest in the land, in which
case his son would have received a much more valuable gift. This is a
more valuable gift because he would own in effect 1/8 of the oil and
gas in the land. Nevertheless, it would not be a complete interest in 1/8
of the land because it was a royalty interest rather than a mineral
interest.
At first blush, this may appear to be a simple matter, but problems
and ambiguities of this kind in royalty conveyances have resulted in a
substantial history of litigation that did not produce an established
bright-line solution:
Despite many years of litigation concerning the construction of mineral and royalty deeds, there strangely continues to be considerable
confusion among the draftsmen in choosing between and expressing
an interest which is a precise fraction of the total production and an
interest which is a fraction of the royalty, whatever the royalty
might happen to be.16

As demonstrated in the example above, a very small difference in the
language in the conveyance of a royalty interest, such as the inclusion
or non-inclusion of the simple word “of,” can have a large effect on
the amount of royalty actually intended to be transferred. One commentator cautions the grantor of the royalty interest to not use the
14. Id. at 15-2 (“Royalty problems have been addressed at almost all of the oil and
gas institutes in recent years and in many other forums. The subject continues to appear, however, in that ultimate forum, the courts, and this survey serves as a conduit
for continuing discussion of the interesting questions raised.”).
15. VICTOR H. KULP, OIL AND GAS RIGHTS 701 (1954) (“Inaccuracy in describing
just what interests are transferred has been a prolific source of litigation.”).
16. Leo J. Hoffman, Oil and Gas Royalty Problems–Current Issues and Answers,
31 INST. ON OIL & GAS L. & TAX’N 211, 235 (1980).
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specific phrase “royalty interest” because otherwise a much larger interest would pass than was likely to have been contemplated by the
grantor:
Do not convey a royalty interest by the use of a fraction immediately succeeded by the words “royalty interest,” unless it is the intention that the fraction conveyed is to be the fraction stated of total
production. The omission of the magic word “of” can be disastrous
in this instance. For example, a conveyance of 1/16 of royalty is a
conveyance of 1/16 of whatever royalty is provided for in the lease,
while a conveyance of a “1/16 royalty interest” is a conveyance of 1/
16 of total production. Imagine what a difficult situation could arise
if a party intending to convey 3/4 of the royalty were to convey a 3/4
royalty interest. In the absence of clear intention expressed elsewhere in the deed, this would be held to be 3/4 of total production
as a royalty.17

Having set the stage now, we can proceed to examine how the North
Dakota Supreme Court has interpreted this issue.
IV. THE NORTH DAKOTA SUPREME COURT DEALS WITH
FRACTIONAL ROYALTY PROBLEMS
A. Knox v. Krueger
There is no doubt that there are many possible ambiguities in a royalty conveyance or assignment, and we will focus on several of the
situations that arose in North Dakota, which are similar to those that
have occurred in other states. Knox v. Krueger is an interesting North
Dakota case that is aimed primarily at an ambiguity in the specification of the amount of royalty in an assignment.18 The case is an appeal
from a quiet title judgment that established certain oil and gas royalty
interests. The dispute revolved around the percentage amount of a
royalty interest, which was conveyed in an assignment of an interest in
a tract under an oil and gas lease. The language of the lease itself,
which gave the lessor a typical 1/8 royalty, did not raise any issues.
The contested point was the meaning of the language used in the conveyance of a royalty interest by the lessor to describe the amount conveyed. The words used in the granting clause of the assignment were:
[Assignor] does hereby sell, assign, transfer, convey and set over
unto said assignee, all of his right, title and interest in and to One
and one-fourth percent (1 1/4% of all the) royalty, of all of the oil
and of all the gas produced and saved from the hereinafter described
lands (Emphasis supplied).19
17. Robert C. Bledsoe, Conveyancing of Oil and Gas Interests, 32 ANN. OIL &
GAS INST., SW. LEGAL FOUND. 83, 88–89 (1981). A conveyance of an actual 3/4 royalty interest would, of course, be extremely unlikely in the actual oil and gas world.
18. Knox v. Krueger, 145 N.W.2d 904, 906 (N.D. 1966).
19. Id. at 907.
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The dispute arose from the interpretation given to this language by
the assignor, who asserted that the conveyance was for 11/4% of royalty, as opposed to 11/4% royalty. The difference is very significant because in the first case the assignee would have acquired merely 11/4% x
1/8 (= 0.15625% of the production). Whereas in the second case, he
would have acquired eight times as much (1.25% of the production).20
The court held in favor of the assignee, ruling that the assignment
granted a 11/4% royalty, rather than 1/8 of that amount. In its opinion,
the court noted that the parenthetical phrase “(11/4% of all the)” was
not intended to create a royalty fraction based upon the existing royalty fraction of 1/8:
The defendants argue that the parenthetical phrase contained in the
granting clause of Exhibit 1, which states “(11/4% of all the),” grants
one and one-quarter percent of royalty as opposed to one and onequarter per cent royalty. We do not so find. The parenthetical
phrase in this instance is used as an explanatory or qualifying phrase
inserted in the phrase which is grammatically complete without it.
Omitting the parenthetical phrase, it reads: “One and one-fourth
per cent . . . royalty.” These are the operative words of the grant;
they are not doubtful, but clear and distinct. The parenthetical
phrase would convey a much lesser interest than the written
phrase.21

This does appear to be the correct result, if for no other reason than
simply the fact that it would seem to be very unlikely for a royalty
assignment to be in such a small amount as 0.15625%. It is possible
that the court had this reason in mind in the closing statements of the
opinion; although the basic difference between the two terms “royalty” and “of royalty” is very significant:
Since the words contained within the parentheses, intended to be
explanatory, are repugnant and not reconcilable with the written
words, which are clear and distinct, we must disregard the parenthetical phrase in construing the operative words of the grant. This
interpretation conforms to the manifest intention of the parties as
determined from the attendant circumstances under which they
acted.22

A somewhat similar ambiguity in defining the amount of royalty
that is intended to be conveyed can arise from the use of the phrase
“the royalty” rather than simply the single word “royalty” by itself.
For example, suppose that a tract of land is covered by an oil and gas
lease which provides for a 1/6 royalty. The lessor decides to make a
20. 1 1/4% = 1.25% = 0.01250, whereas 1 1/4% x 1/8 = 0.15625% = 0.0015625.
21. Knox, 145 N.W.2d at 908. (“It should be observed also that a difference exists
between a 1/8 royalty and 1/8 of royalty, The former gives the right to one out of
every eight barrels of oil produced. The latter usually gives the right to 1/8 of the usual
1/8 royalty, or one out of every 64 barrels of oil produced.”) (citing WILLIAMS &
MEYERS, MANUAL OF OIL AND GAS TERMS, 345 (2d Ed.).
22. Id. at 909.
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conveyance of royalty to his brother, who has no other interest in the
tract, and he does so by a conveyance of “1/16 royalty” in the tract. Is
this a conveyance of a full 1/16 royalty interest in the tract, or is it a
conveyance of “1/16 of the royalty,” which would most likely be construed to be a fraction of the existing 1/6 royalty that has been created
by the lease. Although potential royalty interests are inherent in, and
can be carved out of, a mineral interest, there is no actual royalty in
existence until there is a lease in place or a royalty interest has been
carved out by a conveyance or reservation. Uncertainty in the specification of “royalty” or “of the royalty” has arisen in a number of cases:
And, in connection with the foregoing observations, it should be
recalled that, in multiplication, “of” means “times.” Further, that
the word “royalty” alone would seem to refer to gross production,
whereas the words “the royalty” would seem to refer to the usual
lessor’s royalty. Thus, to convey a “one-fourth royalty interest” is to
convey something entirely different than a “one-fourth of the royalty.” The former would convey one-fourth of gross production; the
latter 1/32 of gross.23

B. Ogren v. Sandaker
The various cases dealing with royalty fractions do not necessarily
deal with exactly the same ambiguous language, but the basic underlying question continues in the struggle to unravel the significance of
“royalty” as opposed to “of royalty.” In its relatively recent decision
in Ogren v. Sandaker,24 the North Dakota Supreme Court faced the
fractional royalty question in a scenario that had some relationship to
the issue in Knox v. Krueger, but was of course not identical to that
case. The dispute in Ogren arose from a 1958 royalty assignment by
which Mike and Lorene Albert, a married couple, conveyed a royalty
interest to each of Mike Albert’s seven siblings, retaining the mineral
interest and a 1/8 royalty interest. The language in the instrument of
conveyance was as follows:
That Mike Albert and Lorene Albert, husband and wife . . . do
hereby sell, assign, transfer, convey and set over unto the said assignees, all of their right, title and interest in and to the Seveneighths (7/8 SHARE) royalty, of all of the oil and of all the gas
produced and saved from the hereinafter described lands.25

This appeared to mean that the existing royalty, at the time of the
assignment, which was 1/8 under an existing oil and gas lease, was
23. Fred Moulton, Avoiding and Curing Ambiguity in Mineral and Royalty Conveyances and Reservations, 3 ROCKY MTN. MIN. L. INST. 1, 19 (1957); but see Laura H.
Burney, Interpreting Mineral and Royalty Deeds: The Legacy of the One-Eighth Royalty and other Stories, 33 ST. MARY’S L.J. 1, 25 (2001) (It has been suggested, however, that equating the use of the word “of” in this context to multiplication of these
fractions is a “mistaken assumption.”).
24. Ogren v. Sandaker, 2017 ND 105, 893 N.W.2d 750.
25. Id. at ¶ 2, 893 N.W.2d at 752.
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divided into eighths, with a total of 7/8 passing to the siblings and the
1/8 remaining in the assignors. In addition to the granting clause in the
assignment, however, there was an “intent clause,” which read as
follows:
IT IS THE INTENT OF THE ASSIGNORS to assign to each of
the seven assignees an equal, but undivided, one-seventh division of
the seven-eighths share of royalty being assigned herewith so that
each assignee receives an undivided one-eighth share of the total
royalty . . . [A]ssignors do hereby assign said royalty under the lease
now covering said lands as well as any lease, or leases, that may be
hereafter made covering said premises.26

The intent clause appears to add substantial clarity because it refers
to 1/7 portions “of royalty,” which suggests that they were intended to
be portions created by the oil and gas lease that was in place on the
tract (“any lease, or leases, that may be hereafter made covering said
premises”). The court does not expressly state that the original lease
had a 1/8 royalty clause, but it appears that the royalty provision in
that lease was probably 1/8, as would have been the usual amount in
1958.27 The author of a 2011 title opinion covering the tract in question in Ogren construed the assignment to convey a specific fractional
royalty to each of the assignees, determining the total amount to be
the 1/8 royalty existing at the time of the assignment.28 A second title
opinion in 2012 concluded, on the other hand, that the 1958 assignment conveyed a fraction of the lessor’s royalty, which would have
been a fraction of 3/16, the royalty amount in a subsequent lease at
that time.29
It has been wisely noted by one commentator that the ambiguities
that appear in these royalty conveyance cases derive from the confusion that is created by the use of two fractions in the same granting
clause: “Most of the cases discussing this field of ambiguity arise because two fractions are involved either because of reference, express
or implied, to prior conveyances of partial interest, or because of the
use of two fractions within the same instrument.”30 In any case, as the
court pointed out, “No disputed issues of material fact exist in this
case, and the sole question on appeal involves the interpretation of
the 1958 assignment of royalty.”31 Such an analysis, as the court in
Ogren noted, is similar to the construction of a written contract because an assignment of royalty interests is equivalent to a grant of an
26. Id.
27. The customary oil and gas lease royalty in the industry for many years was 1/8,
and still is for federal leases, apart from offshore wells.
28. Ogren, 2017 ND 105, ¶ 2, 893 N.W.2d at 752.
29. Id. A newer lease of the tract in 2009 provided for a royalty of 3/16.
30. Moulton, supra note 23 at 11.
31. Ogren, 2017 ND 105, ¶ 6, 893 N.W.2d at 753.
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interest in real property.32 This brings into play one of the fundamental rules of construing contracts: “When a contract is reduced to writing, the intention of the parties is to be ascertained from the writing
alone if possible, subject, however, to the other provisions of this
chapter.”33 Rules of construction of contracts or deeds can be helpful,
but the ultimate goal is to ascertain the intention of the parties.34
As noted above, the fundamental question underlying cases dealing
with this issue is whether the deed or assignment was intended to
cover a fractional royalty or a fraction of the royalty. The court in
Ogren observed that, although it had not defined the terms “fraction
of royalty” and “fractional royalty,” “the difference in language used
when conveying royalties leads to a discrepancy in the amount of interest conveyed,” citing its language in the Knox case pertaining to the
difference between a 1/8 royalty and 1/8 of royalty.35 These two terms,
“fractional royalty,” and “fraction of royalty,” which can make such a
difference in what the owner of a royalty interest has acquired
through a conveyance or assignment of royalty, are usually referred to
either as a “fixed royalty” or a “floating royalty.” The problem that
arises is frequently referred to as the double fraction dilemma. This is
because the dispute usually arises from whether the royalty interest is
based on a single fraction or on a fraction of a fraction.36
C. Fractional Royalty (Fixed Royalty)
The court in Ogren refers to a number of commonly used royalty
interest descriptions of each of the two types of conveyances. The
meaning of what is termed a “fixed royalty” in a conveyance or an
assignment of a royalty interest seems relatively obvious on its face:
The owner of the royalty interest is entitled to a share of gross production, free of costs, in an amount fixed by the fractional size of his
interest. The amount of production received by the royalty owner
will not fluctuate according to the amount of royalty provided for in
the lease. The owner of a 1/6 royalty interest takes 1/6 of gross pro32. See N.D. CENT. CODE ANN. § 47-09-11 (West 2014) (“Grants shall be interpreted in like manner with contracts in general except so far as is otherwise provided
by this chapter.”).
33. Id. § 9-07-04.
34. Goodall v. Monson, 2017 ND 92, ¶ 7, 893 N.W.2d 774, 778 (quoting Nichols v.
Goughnour, 2012 ND 178, ¶ 12, 820 N.W.2d 740 (“The primary purpose in construing
a deed is to ascertain and effectuate the grantor’s intent. However, deeds that convey
mineral interests are subject to general rules governing contract interpretation, and
we construe contracts to give effect to the parties’ mutual intentions.”)).
35. Ogren, 2017 ND 105, ¶ 9, 893 N.W.2d at 753.
36. The term “double fraction dilemma” here is borrowed from an article by
Laura H. Burney entitled The Dilemma of Double Fractions: Has Hysaw Resolved the
Fixed v. Floating Non-Participating Royalty Interest Issue?, OIL GAS AND MIN. TITLE
EXAMINATION 20 (2016). For the reference to Hysaw, see infra note 45.
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duction whether the lease provides for 1/8 royalty, 1/6 royalty or 1/4
royalty.37

Fixed royalties are not necessarily couched in the same language in
each conveyance so that they may be stated in a variety of different
ways. The following are examples of fixed royalties:
(1) a one-fourth royalty in all oil gas and other minerals in and
under and hereafter produced;
(2) a fee royalty of 1/32 of the oil and gas;
(3) an undivided one-sixteenth royalty interest of any oil, gas or
minerals that may hereafter be produced;
(4) one-half of the one-eighth royalty interest; and
(5) an undivided one-half (1/2) interest in and to the Oil royalty,
Gas royalty . . . the same being equal to one-sixteenth (1/16) of the
production.38

D. Fraction of Royalty (Floating Royalty)
“A floating or fraction of royalty . . . shares in production in the
amount of the fraction times the royalty reserved in the lease.”39 In
other words a 1/8 fraction of royalty, with a lease that specified a 1/6
royalty interest, would mean that the owner of the 1/8 fraction would
receive 1/8 x 1/6, that is 1/48. The following are examples of floating
royalties:
(1) 1/16 of all royalty;
(2) One-half interest in all royalties received from any oil and gas
leases;
(3) An undivided one-half interest in and to all of the royalty;
(4) The undivided 2/3 of all royalties; and
(5) One-half of one-eighth of the oil, gas and other mineral royalty
that may be produced.40

The names given to these two types of royalty interests are, therefore, quite descriptive: fixed royalty is one that does not change if
there is a change in the royalty fraction specified in the lease royalty
clause. For example, this occurs when a new lease with a different
royalty rate goes into place. A fixed royalty has no connection with
the fraction of lease royalty if it changes. Whereas the floating royalty
would change with any change in the lease royalty because it is a fraction of that amount. Although each of the two types of royalty provisions might conceptually seem sufficiently descriptive to clarify the
parties’ intent, there can be, and fairly often is, sufficient ambiguity to
require judicial analysis. The courts have analyzed various problems in
determining whether the interest is a fixed or fractional royalty or instead a floating fraction of royalty: “In part, many of the cases trying
37.
38.
39.
40.

MARTIN & KRAMER, supra note 12, § 327.1, at 83–84.
Id. at 82–83.
Id. at 87.
Id. at 85–86.
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to answer this question involve circumstances where the parties give
potentially conflicting signals as to which result was intended.”41 It
would be anticipated that litigants opposed to each other would bring
in any circumstance which they might believe could affect the result in
their favor.
Having discussed these two species of royalty conveyances or assignments, we can return to the North Dakota Supreme Court’s analysis in Ogren v. Sandaker, which involved the dispute of whether a
royalty conveyance in 1958 created a fixed royalty or a floating royalty. The court essentially followed the logical methodology for analyzing the language, including all of the language contained in the
royalty conveyance. This process has been characterized as consisting
of the following two step process:
The first step in interpreting the mineral or royalty interest reserved
or conveyed in any instrument is to acknowledge that all the pertinent conveying/reserving language must be considered . . . Therefore, the first action to take when considering what an instrument
conveys or reserves is to highlight all even remotely operational language that attempts to describe the identity and quantum of conveyed or reserved interests. Second, when considering all the
pertinent language, are the terms inherently ambiguous? A conveyance or reservation is ambiguous if it is reasonably susceptible to
more than one reasonable interpretation.42

It should be mentioned that any language referring to the intention of
the parties to the conveyance or assignment should be carefully studied and analyzed for any clarification of what might otherwise be confusing in the actual language of grant or assignment.
The court’s opinion in Ogren reflects a thorough analysis of both the
granting language itself and the apparent intent of the parties:
The difference [between fixed royalty and floating royalty] is illustrated in a careful analysis by the North Dakota Supreme Court in
Ogren v. Sandaker, that reviews the distinctions drawn in these two
sections of this Treatise and quotes each of the examples given
herein. The conveying language of a 1958 assignment of royalty
stated that it conveyed unto each of assignees, “all of their right,
title and interest in and to the Seven-eighths (7/8 SHARE) royalty,
of all of the oil and of all the gas produced and saved from the
hereinafter described lands.” At the time, the interests were subject
to a lease with a 1/8th royalty. Later, another lease was executed
with a 3/16 royalty. If the 1958 assignment had created a “fractional
royalty,” the conveyees’ interest under the new lease would be 7/8
of 1/8 but if “fraction of royalty” had been created the conveyees’
interest under the new lease would be 7/8 of 3/16. The court said
that the conveying language quoted here was similar to examples of
41. Id. at 88.
42. Christopher S. Kulander, Fixed vs. Floating Non-Participating Oil & Gas Royalty in Texas: And the Battles Rage On, 4 TEX. A&M L. REV. 41, 81 (2016).
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language conveying a fractional royalty but the court was required
to examine the instrument as a whole, including the intent language
of the instrument which explained that the royalty interest was to be
computed “so that each assignee receives an undivided one-eighth
share of the total royalty,” and not one-eighth shares of the total
production.43

That is to say, the North Dakota court stated (based on its thorough
analysis of all of the language of the assignment, as well as the statement of intent set out by the parties), “Read as a whole, the 1958
assignment of royalty unambiguously conveyed a fraction of royalty.”44 The importance of reading the assignment as a whole, as the
court did in Ogren, should not be understated. Other states have also
emphasized reading the assignment as a whole. For example, in the
opinion of the Texas Supreme Court in Hysaw v. Dawkins,45 the court
had stressed that all of the language in the instrument creating the
grant of royalty must be examined:
Texas courts have had varied opinions on what constitutes a fixed
royalty or floating royalty. In Hysaw v. Dawkins, the court gives
instruction on how to interpret a fixed royalty versus a floating royalty. While the decision does not provide a bright-line rule or test, it
does state that an instrument’s language as a whole must be considered to deduce intent. Specifically, the opinion states that courts
must look beyond a mechanical approach to double fractions and
examine all references to royalties within the instrument to determine intent.46

For whatever reason, a substantial number of cases dealing with this
issue have arisen in the Texas courts.47 The Texas Supreme Court’s
opinion in another very recent decision (U.S. Shale Energy II), provides a good example of the importance of examining the entire document rather than simply checking to see whether it appears on its face
to be a matter of a fixed royalty or a floating royalty. The 1951 royalty
reservation in a deed at issue in this Texas case, contained the following language:
There is reserved and excepted from this conveyance unto the
grantors herein, their heirs and assigns, an undivided one-half (1/2)
interest in and to the Oil Royalty, Gas Royalty and Royalty in other
Minerals in and under or that may be produced or mined from the
43. MARTIN & KRAMER, supra note 12, § 327.2, at 90–91.
44. Ogren, 2017 ND 105, ¶ 16, 893 N.W.2d at 755.
45. Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016, no pet.).
46. Christina A. Denmark & Kelli D. Smith, The Aftermath of Hysaw v. Dawkins:
A Fractional Resolution to the Double Fraction Issue, 37 ENERGY & MIN. L. INST. 6,
173 (2017).
47. Kulander, supra note 42, at 60 (“For reasons that remain unclear, Texas has
dominated recent fixed vs. floating royalty cases, and all of these cases have involved
possibilities of ambiguous instruments.”).
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above described premises, the same being equal to one-sixteenth (1/
16) of the production.48

At the time that the reservation in the deed was made, there was an
existing lease with a 1/8 royalty, which was the basis of the one-sixteenth of production. In 2008, a new lease was granted which contained a 1/5 royalty clause. The current royalty owner took the
position, as would be expected, that he was entitled to 1/2 x 1/5 = 1/10,
giving no significance to the 1/8 royalty in the 1951 deed.
In its earlier opinion in Hysaw v. Dawkins, the Texas court stated:
“Today, we reaffirm our commitment to a holistic approach aimed at
ascertaining intent from all words and all parts of the conveying instrument. To discern intent, words and phrases must be construed together and in context, not in isolation.”49 The emphasis in the U.S.
Shale Energy II case, therefore, was that, while the language of the
conveying instrument is very important and must be examined carefully, the context and any additional language must also be considered
in determining exactly what was intended by, and understood by, the
parties involved:
Read independently, the sentence’s first clause reserves a floating
royalty interest equal to one-half of the royalty contained in the oil
and gas lease in effect. . . . The issue is whether the second
clause––“the same being equal to one-sixteenth (1/16) of the production”––indicates an interest fixed at 1/16 of production despite
the language in the first clause tying it to the royalty. . . . First, as
noted, the language used in the first clause clearly indicates that the
parties intended to reserve an amount that would “float” with the
governing lease. By using the phrase “one-half (1/2) interest in and
to the Oil Royalty,” the parties expressed their intent to tie the reservation to the royalty rate that was in effect at any given time. . . .
However, the deed contains no language indicating that the parties
intended to limit the reservation in this way. Rather, the language
quite plainly reserves 1/2 of the “[r]oyalty,” which must refer to a
royalty that could come into being at some point in the future.50

The court in this Texas case points out that the second clause, pertaining to the 1/16 of the production cannot be ignored. This is because
the rules of construction for documents require that no such descriptive language is meaningless: “[T]he only reasonable way to reconcile
these clauses is to read the second clause, ‘the same being equal to
one-sixteenth (1/16) of the production,’ to clarify as an incidental factual matter, what a 1/2 interest in the royalty amounted to when the
deed was executed.”51 The court, stating the following, overruled the
48. U.S. Shale Energy II, LLC v. Laborde Props., L.P., 551 S.W.3d 148, 152 (Tex.
2018, no pet. h.).
49. Hysaw, 483 S.W.3d at 13.
50. U.S. Shale Energy II, LLC, 551 S.W.3d at 152–53.
51. Id. at 153–54.
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Court of Appeal’s previous contrary decision in which it held that the
royalty interest at issue was a fixed royalty of 1/16 of production:
In sum, the court of appeals’ interpretation––that the deed reserved
a fixed royalty–– improperly ignores the parties’ choice to link the
reserved interest to the royalty in effect at any given time. Further,
it allows one clause of the reservation to render the other meaningless. By contrast, construing the deed to reserve a floating royalty
interest properly harmonizes the deed’s pertinent language. Under
this interpretation, neither clause of the reservation is nugatory because both are given proper grammatical and practical effect. We
therefore hold that the Bryan deed [the 1951 deed in question] reserved a floating 1/2 royalty interest.52

V. DOUBLE FRACTION PROBLEMS CAN ALSO ARISE
WITH MINERAL INTERESTS
Royalty assignments and conveyances are not the only documents
in which the description of the quantum of fractional interest may
sometimes lead to confusion and ambiguity. Similar problems have
arisen in the context of conveyances of mineral interests, as opposed
to royalty interests.
In its very recent opinion in Gerrity Bakken, LLC v. Oasis Petroleum North America, LLC,53 the North Dakota Supreme Court dealt
with mineral deeds from Alice Rozan to two separate grantees, Gustave Goldstein and William S. Murray. Rozan conveyed to Goldstein:
“[A]n undivided one-eighth (1/8) interest in and to all of the oil, gas
. . . and other minerals in and under and that may be produced from
the following described lands.”54 The “following described lands”
owned by Rozan were a 10/200 mineral interest in one tract and a 1/2
mineral interest in the other tract. Similarly, she also conveyed a 3/40
interest to Murray in each of the two tracts.55 Then the typical question of intent arises: Were the conveyances by Rozan meant to be
fractions of 100% or fractions of a fraction of 100% instead? The district court stated as follows:
Every term of the deed must be given effect, if possible. Therefore
the 1/8 interest granted to Gustave Goldstein needs to be reduced
by the subsequent fractions, namely 10/200ths and 1/2 in the legal
descriptions. Likewise the 3/40 interest granted to William S. Mur52. Hysaw, 483 S.W.3d at 11.
53. Gerrity Bakken, LLC v. Oasis Petroleum North America, LLC, 2018 ND 180,
915 N.W.2d 677.
54. Id. at ¶¶ 3–4, 915 N.W.2d at 680. (She conveyed two other interests in different tracts to Goldstein and Murray, but it is not necessary to include all of them to
establish the point.).
55. Id. (Here also there were two others tracts not necessary to be included in this
discussion.).
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ray needs to be reduced by 10/200ths and 1/2 in the legal
descriptions.56

The North Dakota Supreme Court analyzed the conveyances from the
point of view that the primary purpose in construing a deed or contract was to effectuate the grantor’s intent, and the statute requires
that the intent be ascertained from the writing alone if possible.57 In
this case, the court deemed that this had been done:
Gerrity Bakken argues, and the district court concluded, that the
fraction in each granting clause must be applied to the fractions
qualifying the individual descriptions of the property interests conveyed by the granting clause. We agree with Gerrity Bakken and the
district court that the deeds should be interpreted to convey a fraction of a fraction.58

It is logical in these situations to construe deeds in the same manner as
construing contracts, meaning that the goal is to ascertain what the
mutual intent of the parties was at the time of the mineral conveyances.59 This kind of analysis faces the typical quandary, namely that
the granting party may have held a different belief than the receiving
party as to what was being conveyed by the language. The ultimate
goal, whatever form of analysis is employed, is to ascertain the intent
of the parties.
It seems appropriate to mention a somewhat related type of double
fraction problem that is incurred in mineral interest conveyances, as
opposed to royalty conveyances. Double fraction issues occur when a
fraction, or its equivalent, is used in a granting clause. The query here
is whether the reference in the land actually a reference to the physical land described, or to the fractional interest included in the property description.60 Two litigious issues are likely to arise in either
transaction:
One is that the language used may create an uncertainty, conflict, or
ambiguity as to the quantum of mineral interest which the instrument purports to convey or lease. The other is that the fractional
mineral interest owned by the grantor or lessor may be insufficient
to satisfy both the fractional mineral interest which the deed or

56. Id. at ¶ 7, 915 N.W.2d at 681.
57. N.D. CENT. CODE § 9-07-04 (2006). (“When a contract is reduced to writing,
the intention of the parties is to be ascertained from the writing alone if possible,
subject, however, to the other provisions of this chapter.”).
58. Gerrity Bakken, 2018 ND 180, ¶ 10, 915 N.W.2d at 682.
59. N.D. CENT. CODE § 9-07-03 (2006) (“A contract must be so interpreted as to
give effect to the mutual intention of the parties as it existed at the time of contracting
so far as the same is ascertainable and lawful.”).
60. Wilmer D. Masterson, Jr., Double Fraction Problems in Instruments Involving
Mineral Interests, 11 SW. L.J. 281, 281 (1957) (discussing a number of such cases and
the author of the article recommends possible solutions in the drafting).
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lease purports to convey or lease and that which it purports to
reserve.61

VI. CONCLUSION
The use of ambiguous language in the granting clause remains a
stumbling block for royalty conveyances and assignments and for mineral interests as well, though it surfaces more often, or perhaps more
conspicuously, in royalty interests. Clearly, when a controversy arises,
the court that decides the issue must struggle with extracting the most
likely meaning of the language. This is not a simple job because each
opposing party’s advocated “likely meaning” is generally interpreted
as diametrically opposite to the other’s interests.
It remains difficult to determine whether the term “fixed royalty”
or “floating royalty” applies in a given case because there is often no
other intrinsic evidence to reveal the parties’ intent. In some cases,
such as Ogren v. Sandaker, a conspicuous separate “intent clause”
provided evidence of the party’s intent.62 However, that clause would
not necessarily be the solution if it was also ambiguous.
There may also be what might be called “counter-evidence,” as in
Knox v. Krueger discussed above, where the court pointed out:
The parenthetical phrase in this instance is used as an explanatory
or qualifying phrase inserted in the phrase which is grammatically
complete without it. Omitting the parenthetical phrase, it reads:
“One and one-fourth per cent . . . royalty.” These are the operative
words of the grant; they are not doubtful, but clear and distinct. The
parenthetical phrase would convey a much lesser interest than the
written phrase.63

I suggest it could be “counter-evidence” because this phrase was an
apparent attempt to clarify the question, but it actually made the
meaning murky until the court overrode it in its opinion. It should not
be so complicated if more care were taken in the process of drafting
the deed or assignment. For example, suppose in Knox v. Krueger that
the granting clause had simply stated “a royalty of 1.25% of the oil
and gas produced,” without the confusing parenthetical phrase following it. The clear percentage “of oil and gas produced” would have
avoided litigation and would still reach the court’s same conclusion.
These arising problems mostly flow from careless drafting, even when
additional language is inserted into the clause because, like the parenthetical clause from Knox, this may add ambiguity where none existed
61. Will G. Barber, Duhig to Date: Problems in the Conveyancing of Fractional
Mineral Interests, 13 SW. L.J. 320, 320 (1959); the reference to “Duhig” is to the famous so-called “Duhig Doctrine,” which has been discussed in many decisions of the
North Dakota Supreme Court, and the courts of other states. See NORTH DAKOTA
MINERAL TITLE STANDARDS, § 3-07 (2018).
62. Ogren, 2017 ND 105, ¶ 2, 893 N.W.2d at 752.
63. Knox v. Krueger, 145 N.W.2d 904, 908 (N.D. 1966).

92

TEX. A&M J. PROP. L.

[Vol. 5

before. The creators of such conveyances likely did not intend to
cause the ambiguity issues. Careful drafting with full knowledge of the
circumstances is always the best solution.
The draftsman who prepares an instrument which will effect a conveyance or reservation of minerals or royalty without first obtaining
full information regarding the ownership of the minerals and royalty
at the time, and the existence or non-existence of an oil and gas
lease upon the premises, is asking for trouble. Preferably he should
have and should examine an abstract of title. If that is not possible,
he should have copies of all instruments in the record title which
affect the mineral or royalty ownership. Reliance upon what his client says he owns is a dangerous thing because he simply may not
know what he owns.64

While such a process appears to burden royalty and mineral conveyances, it should diminish the likelihood of these problems arising. It is
unlikely, however, that a specific type of standardized royalty conveyance form could adequately cover all kinds of conveyances or assignments. In any case, drafters should take considerable care when
drafting the specific document for each case. One commentator, when
addressing this problem, suggested the following optimistic solution:
Perhaps I have attempted to oversimplify problems in the drafting
of mineral or royalty conveyances. But I do feel that careful consideration and analysis of the nature of the interests will inevitably lead
to careful draftsmanship that will so clearly express the parties’ intent, that litigation will not follow. Of course there can be no guarantee. . . . If there are no past guiding decisions, extreme care must
be exercised in spelling out the intended effect of the conveyance
upon all of the parts into which mineral ownership can be divided.65
64. Moulton, supra note 23, at 11.
65. Joseph R. Geraud, Drafting Conveyances of Mineral and Royalty Interests, 14
WYO. L.J. 91, 98 (1960).

OHIO
By: Gregory W. Watts and Matthew W. Onest†
I. MINERAL OWNERSHIP
This Section will discuss judicial decisions which seek to aid the determination of mineral rights ownership.
A. Deed Interpretation
As production of mineral reserves, particularly oil and gas, continues, Ohio courts continue to redefine what it means to own “minerals.” In Mid-Ohio Coal Co. v. Brown, the Fifth District Court of
Appeals, which oversees numerous counties, including Guernsey
County, determined whether a coal company owned all minerals associated with a particular piece of real property or whether it only
owned the coal.1 The coal company claimed that it owned all of the
subsurface rights, including oil and gas rights, pursuant to the following reservation in an 1882 deed:
But reserving to said grantors their heirs and assigns all the surface
of said land including stone and water privileges on or under the
same exception [sic] stone coal. Provided that if said grantee should
need any hard surface of said land for coal or other minerals there
under it shall take and use what is necessary therefore . . .2

The appellate court held that the above-quoted language did not accept or reserve oil and gas, and the deed merely covered stone coal.3
The appellate court noted that when the reserving deed is unambigu†
L.P.A.
1.
2.
3.

Attorneys at the law firm of Krugliak, Wilkins, Griffiths & Dougherty Co.,
Mid-Ohio Coal Co. v. Brown, 2018-Ohio-1934, 2018 WL 2254673.
Id. ¶ 15.
Id. ¶ 26.
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ous, one cannot review subsequent deeds from the reserving deed for
purposes of interpreting the original reserving deed.4
In Freeport Lodge #415 Free & Accepted Masons of Ohio v. MC
Mineral Co., the Fifth District Court of Appeals determined whether
the appellant’s claim for deed reformation was time-barred. In 1966,
owners of 160.25 acres in Guernsey County conveyed the property to
another party pursuant to an option agreement.5 Under the option
agreement, the grantors were supposed to reserve the oil and gas
rights.6 However, their deed failed to reserve the oil and gas rights.7
Thereafter, the surface owners leased the property’s oil and gas rights
on three different occasions and subsequently, in 1994, conveyed the
oil and gas rights to the appellant.8 In 2015, the appellant brought suit
against various parties, all of whom claimed to own the oil and gas
rights or claimed to have working interests in the same land via an oil
and gas lease, seeking to quiet title to the oil and gas rights.9 The appellant’s quiet title claim was based upon a theory of deed
reformation.10
The court of appeals initially held and confirmed that a ten-year
statute of limitations period applied to the appellant’s claim for deed
reformation.11 The appellant argued that it had the benefit of the statute of limitations exception that is applicable to vendees of land contracts.12 Appellant claimed that it was a vendee under the statute
because it had purchased the property from the parties who should
have reserved the oil and gas rights under the original option agreement.13 First, the appellate court held that the appellant was not the
vendee of the deed for the simple reason that it was not a party to that
deed.14 The appellate court further held that the appellant could not
be the vendee, even if it could bootstrap its claim to the original surface owners, because those owners were not vendees in relation to the
deed to be reformed, but were instead the vendors.15 Thus, the appellant’s claim for deed reformation was time-barred.
4. Id. ¶ 30 (“The granting language of the deed is a clear and unambiguous conveyance of fee simple. The reservation language does not include gas and oil, so we
are restricted to reviewing the language of the deed and may not resort to the extrinsic evidence promoted by appellants.”)
5. Freeport Lodge #415 Free & Accepted Masons of Ohio v. MC Mineral Co.,
2018-Ohio-3783, 2018 WL 4520018, at ¶ 2.
6. Id.
7. Id.
8. Id. ¶ 3.
9. Id.
10. Id. ¶¶ 3, 11.
11. Id. ¶ 8.
12. Id., quoting OHIO REV. CODE ANN. § 2305.22 (LexisNexis 2017).
13. Id. ¶¶ 9–10.
14. Id. ¶ 11.
15. Id.
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B. The Ohio Marketable Title Act
While no opinion and decision has yet been issued, it is important to
briefly mention Blackstone v. Moore, a case before the Ohio Supreme
Court involving the Ohio Marketable Title Act.16 In Blackstone, the
following propositions of law are before the Ohio Supreme Court: (1)
“The specific identification contemplated in R.C. 5301.49(A) requires
sufficient reference that a title examiner may locate the prior conveyance by going directly to the identified conveyance record in the recorder’s office without checking conveyance indexes;” and (2) “The
exception to a person’s marketable record title under R.C. 5301.49(A)
does not include interests and defects, created by a recorded title
transaction prior to the root of title, of which the person has actual
knowledge, if the reference to such recorded title transaction is general rather than specific.”17 Thus, the Ohio Supreme Court will likely
issue an opinion in the near term that provides specific guidance on
how to apply the Ohio Marketable Title Act to severed mineral
interests.
II. MINERAL DEVELOPMENT
This Section will discuss judicial decisions, legislation, and administrative law changes relating to mineral development.
A. Oil and Gas Lease Issues
1. Implied Covenants
Ohio law reads several implied covenants into oil and gas leases
unless they are expressly waived by the parties.18 In Alford v. CollinsMcGregor Operating Co., the Ohio Supreme Court had to decide
whether Ohio law recognizes an implied covenant to explore further
separate and apart from the implied covenant of reasonable development.19 The landowners-lessors in Alford owned seventy-four acres
subject to an oil and gas lease.20 The lease had a primary term of one
year and a secondary term measured by the production of oil or gas.21
The lease did not disclaim the implied covenants.22
In 1981, the lessees drilled one well that consistently produced oil
and gas from the Gordon Sand formation, which was a shallow geo16. Blackstone v. Moore, 152 Ohio St. 3d 1406, 2018-Ohio-723, 92 N.E.3d 878.
17. See Brief of Appellants at 3, 22, Blackstone v. Moore, 152 Ohio St. 3d 1406,
2018-Ohio-723, 92 N.E.3d 878 (No. 2017-1639).
18. See State ex rel. Claugus Family Farm, L.P. v. Seventh Dist. Court of Appeals,
145 Ohio St. 3d 180, 2016-Ohio-178, 47 N.E.3d 836, at 843.
19. See Alford v. Collins-McGregor Operating Co., 152 Ohio St. 3d 303, 2018Ohio-8, 95 N.E.3d 382.
20. Id. ¶ 3.
21. Id. ¶ 4.
22. Id.
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logical formation.23 The landowners-lessors brought suit arguing, in
part, that the lease had expired or terminated as to formations below
the Gordon Sand formation due to the lessee’s breach of the implied
covenant to further explore.24 Thus, the landowners-lessors were arguing for a partial forfeiture of the leasehold.
The Ohio Supreme Court acknowledged that oil and gas leases are
ordinarily subject to an implied covenant to reasonably develop the
land (unless the parties contract otherwise or waive the implied covenant).25 In following prior precedent from Texas and Oklahoma, the
Court agreed with the lessee that although the lessors have an interest
in development of the land, that interest is sufficiently protected by
the implied covenant of reasonable development and, therefore, rejected any implied covenant to explore further.26
Although the Court rejected the implied covenant to explore further (and therefore lessors’ effort at a horizontal forfeiture of the
lease in this case), the Court specifically left open the possibility of
horizontal forfeiture under the implied covenant of reasonable development.27 In fact, the Court noted that the implied covenant was well
suited to address the primary driver of the lessors’ interests, namely
the emergence of new drilling technologies permitting production
from deep strata that could not be obtained before.28 However, because the lessor raised only the implied covenant of further development on appeal, the Ohio Supreme Court did not express any opinion
as to how a prudent operator would or would not employ new deepdrilling technologies.29 The Court did note that the implied covenant
of reasonable development would focus on all facts and circumstances
relevant to development, including what is known about the market;
the geology and adjoining activity; and the interests of both the lessor
and lessee.30 Thus, while Alford did not recognize an implied covenant
to explore further, the Court does not appear to foreclose a lessor
from seeking partial forfeiture of a lease as to deeper formations
under the implied covenant of reasonable development.
2. Notice of Breach Provisions
In Cunningham Prop. Mgmt. Tr. v. Ascent Resources-Utica, LLC,
the plaintiffs brought suit alleging claims that relate to the underpayment of royalties under two leases, which predate the Utica shale
boom.31 Both leases contained identical notice of breach provisions:
23.
24.
25.
26.
27.
28.
29.
30.
31.

Id. ¶ 5.
Id. ¶¶ 6–7.
Id. ¶¶ 12–13.
Id. ¶ 17.
Id. ¶¶ 22, 25.
Id. ¶ 24.
Id.
Id. ¶ 23.
4277195 (S.D. Ohio Sept. 25, 2017).
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In the event Lessor considers that Lessee has not complied with all
its obligations hereunder, both express and implied, Lessor shall notify Lessee in writing setting out specifically in what respects Lessee
has breached this contract, Lessee shall then have thirty (30) days
after receipt of said notice within which to meet or commence to
meet all or any part of the breaches alleged by Lessor. The service
of said notice shall be precedent to the bringing of any action by
Lessor on said lease for any cause, and no such action shall be
brought until the lapse of thirty (30) days after service of such notice on Lessee.32

The plaintiff claimed that its royalties were subjected to excessive and
improper deductions for post-production costs.33 The plaintiff alleged
that its attorney sent a letter to Ascent-Resources Utica, which satisfied the notice provision.34 The parties had exchanged several communications, through counsel after that initial letter.35
Ultimately, the court held that the letters from plaintiff’s counsel
did not satisfy the notice provision. First, the court held that the letter
“did not offer any specific explanation of ARU’s purported
breaches.”36 The initial letter failed to even allege that a breach had
occurred.37 The second letter from plaintiff’s counsel likewise failed to
allege any specific breaches by the lessee.38 And despite the second
letter indicating that the plaintiff was preparing a lawsuit, the court
could not turn the letter into a notice under the specific provision of
the lease—“[b]ut given Cunningham’s obligation to set out specifically
how ARU breached the leases, the Court cannot reasonably infer that
Cunningham complied with the leases’ notice requirement.”39 Interestingly, the court did not dismiss the lawsuit, but merely stayed the
lawsuit to permit the plaintiff to serve a proper notice and to permit
the parties to engage in meaningless pre-suit discussions in hope of
resolving the dispute. Thus, the lessor lived to fight another day.40
3. Lessor Royalties
A common area of dispute between lessors and lessees involves the
payment of royalties, specifically whether the lessees are miscalculating the lessors’ royalties. One issue which underpins these disputes
is whether post-production costs, such as costs for gathering, transportation, and processing, may be deducted from the lessors’ royalties.
32.
33.
34.
35.
36.
37.
38.
39.
40.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

*1.
*2.
*3.
*7–10.
*7.
*8.
*11.
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In Lutz v. Chesapeake Appalachia, LLC, the United States District
Court for the Northern District of Ohio decided numerous issues relating to the calculation of lessors’ royalties.41 Lutz is a putative class
action case brought on behalf of numerous landowners-lessors with
leases with Chesapeake Appalachia, LLC.42 The district court, during
a previous summary judgment proceeding, certified a question of undecided state law to the Ohio Supreme Court.43 Ohio Supreme Court
Practice Rule 9.01 provides:
The Supreme Court may answer a question of law certified to it by a
court of the United States. This rule is invoked if the certifying
court, in a proceeding before it, issues a certification order finding
there is a question of Ohio law that may be determinative of the
proceeding and for which there is no controlling precedent in the
decisions of this Supreme Court.

The Lutz court previously certified the following question to the Ohio
Supreme Court: “Does Ohio follow the ‘at the well’ rule (which permits the deduction of post-production costs) or does it follow some
version of the ‘marketable product’ rule (which limits the deduction of
post-production costs under certain circumstances)?”44 Ultimately,
the Ohio Supreme Court refused to answer the question as a general,
statewide rule and instead held that each oil and gas lease must be
interpreted on its own.45
Without any direct guidance as the interpretation of the leases’ royalty provisions, the district court decided, on October 25, 2017, that
Ohio courts would subject the following royalty provision to the “at
the well” rule:
The royalties to be paid by Lessee are * * * (b) on gas, including
casing head gas or other gaseous substance, produced and sold or
used off the premises or for the extraction of gasoline or other product therefrom, the market value at the well of one-eighth of the gas
so sold or used, provided that on gas sold at the wells the royalty
shall be one-eighth of the amount realized from such sale.46

The court supported that decision by focusing on the location where
purchasers determine the gas’s value.47 The court stated: “Here, a
close reading of the royalty provision, in light of Ohio’s contract law,
leads to the conclusion that the parties’ intent was that the location for
valuing the gas for purposes of computing the royalty was ‘at the
41. See No. 4:09-CV-2256, 2017 WL 4810703 (N.D. Ohio Oct. 25, 2017).
42. Id. *1.
43. Id. *2.
44. Id. *3.
45. Lutz v. Chesapeake Appalachia, L.L.C., 148 Ohio St. 3d 524, 2016-Ohio-7549,
71 N.E.3d 1010, at ¶¶ 10–11.
46. Lutz v. Chesapeake Appalachia, L.L.C., 2017 WL 4810703, at *4 (N.D. Ohio
Oct. 25, 2017).
47. Id. *7.
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well.’”48 Basing its decision on that contract interpretation, the court
granted the lessee’s motion for summary judgment.
The Lutz court also held that a lessee is not required to pay royalties on the actual production volumes but must pay royalties on the
volumes actually sold.49 This holding relates to issues surrounding line
loss, which occurs when gas from the production stream is lost between the wellhead and the point of sale. In declining to adopt the
lessors’ position, the district court focused on the fact that the lessors
failed to rebut the lessees’ position with evidence or any legal
authority.50
The Lutz court also examined the application of the fraudulent concealment rule to extend the lessors’ claims for royalties. Under Ohio
law, a lessor must bring its claim for wrongful payment of royalties
within four years from when the cause accrues.51 However, the lessor
may have the ability to seek royalties for periods prior to four years
before a lawsuit is filed if the lessor can show fraudulent concealment
by the lessee.52 The Lutz court rejected the lessors’ fraudulent concealment because the lessors failed to exercise due diligence:
But, at a minimum, if plaintiffs expect to toll the statute of limitations, due diligence requires that they had checked. All they needed
to do was access the TCO Index and compare the price displayed on
their check stubs to the index price. They admittedly never did so.
Although plaintiffs were entitled to rely on defendant’s accuracy in
paying their royalties, they cannot say (for purposes of belatedly
tolling the statute of limitations) that the information supplied was
inadequate to allow them to protect their rights. All that can be
concluded from this record is that the information was unverified by
plaintiffs, not that it was unverifiable.53

Thus, in order to toll the four-year statute of limitations period, a
plaintiff-lessor must show that it performed an investigation into its
royalties; the lessee had fraudulently concealed crucial information;
and but for the concealment, the fraud would have been discovered
during the plaintiff’s investigation.54
48. Id. *8.
49. Id. *9.
50. Id.
51. OHIO REV. CODE ANN. §§ 1302.98, 2305.041 (LexisNexis 2017).
52. Lutz, 2017 WL 4810703, at *9.
53. Id. *11 (emphasis omitted).
54. Id. (“Although the allegations of the complaint were ruled sufficient by the
Sixth Circuit at the motion to dismiss stage of the proceedings, the court only directed
that plaintiffs should be allowed to proceed because ‘there is “some question as to the
depth and scope of [the plaintiffs’] investigation[.]”’ . . . This Court now has the indisputable answer to that question: the plaintiffs did nothing to investigate. They did not
consider any information on the check stubs except the amount of royalties they were
receiving.”).
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4. Paying Quantities
Moving beyond issues surrounding the length of an oil and gas
lease’s primary term, the law governing paying quantities under a
lease’s secondary term was further refined in 2018. The Seventh District Court of Appeals, which oversees the majority of Ohio’s counties
within the Utica Shale play, is the most active on this issue and has
made these cases very difficult for the lessor.
In Burkhart v. Miley, the Seventh District Court of Appeals reaffirmed that the party challenging a lease’s efficacy has the burden of
proof to show insufficient paying quantities to support a mineral
lease.55 The appellate court also examined specific issues relating to
the paying quantities analysis. For instance, the court reaffirmed its
prior holding that a lessee’s failure to file production reports with the
Ohio Department of Natural Resources, which Ohio’s statutes mandate, does “not add to the determination of whether a well is producing.”56 The court also held that tax returns showing a financial loss are
not evidence of a lack of paying quantities if they do not relate to the
specific well or wells at issue.57 Furthermore, the fact that the lessee
has a financial incentive for holding a lease, and therefore may claim
profits where none exist, is not relevant to paying quantities.58 Finally,
the court said that royalty payments can be evidence of paying quantities but are not necessarily conclusive.59
In Hogue v. Whitacre, Donald Hogue was the owner of a 78.5-acre
tract of land that was subject to a 2006 oil and gas lease.60 Said lease
provided for a primary term of one year and a secondary term for “as
much longer as oil or gas is found in paying quantities thereon.”61 In
2006, Whiteacre Enterprises drilled a single well on a property and
remained in production from 2006 to 2013.62 A third-party’s faulty
compression station caused production to halt from January 2014
through November 2015, at which point production resumed at its
normal levels.63 Production records show that Hogue profited from
2006-2013, lost in 2014 and 2015, and profited in its first two quarters
after the construction was completed.64 Hogue filed a complaint alleg55. Burkhart v. Miley, 2017-Ohio-9006, 101 N.E.3d 563, at ¶ 56, appeal not allowed, 152 Ohio St. 3d 1446, 2018-Ohio-1600, 96 N.E.3d 300.
56. Id. ¶ 48 (citing Burkhart Family Tr. v. Antero Res. Corp., 2016-Ohio-4817, 68
N.E.3d 142, appeal not allowed, 147 Ohio St. 3d 1437, 2016-Ohio-7677, 63 N.E.3d
156).
57. See Burkhart, 2017-Ohio-9006, at ¶ 46.
58. Id. ¶ 52.
59. Id. ¶ 55 (citing RHDK Oil & Gas, LLC v. Dye, 2016-Ohio-4654, at ¶ 30).
60. Hogue v. Whitacre, 2017-Ohio-9377, 103 N.E.3d 314, at ¶ 2, appeal not allowed, 152 Ohio St.3d 1480, 2018-Ohio-1990, 98 N.E.3d 294.
61. Id. ¶ 19.
62. Id. ¶¶ 2, 5.
63. Id. ¶ 43.
64. Id. ¶ 5.
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ing that the lease terminated under its terms because of insufficient
production in 2014 and 2015.65
In denying Hogue’s claims and affirming the trial court, the Seventh
District, apparently for the first time, distinguished between direct and
indirect operating expenses, stating that direct operating expenses related to the well at issue can be the subject of a payable-quantities
analysis, but its indirect expenses cannot.66 The court provided specific examples of direct expenses that can be considered, including
landowner royalties, gas severance taxes, and well maintenance expenses.67 Similarly, the court provided specific examples of indirect
expenses that cannot be considered, including office payroll and lease
expenses, software, postage, professional services, building utilities,
clothing, vehicles, and machinery.68
The appellants also argued that the appellees’ investors were not
paid in the years 2013, 2014, and 2015.69 According to the appellants,
the failure to pay investors was evidence that the well was not profitable.70 However, the investor agreement was not part of the record on
appeal, so the court held that it could not determine how and when
the investors were to be paid pursuant to that agreement and, therefore, found the argument to be unsupported.71
The Hogue court also analyzed whether the halt in production from
January 2014 through November 2015 was sufficiently long enough to
terminate the lease under the habendum clause.72 The court determined that said period was a mere temporary cessation in production
that was insufficient to cause a termination of the lease.73 In reaching
this conclusion, the court cited that the halt in production was relatively short by pointing out that no appellate court in Ohio has
deemed a lease forfeited based on fewer than two years of nonproduction; that the cessation of production was not Whitacre’s fault, but
rather due to an issue with a third-party’s machinery; and that once
the machinery was fixed, production immediately returned to pre-cessation levels.74
In Kraynak v. Whitacre, an operator transferred $300 per month to
related company as “operating expenses” for the well.75 In the years
2012-2015, the operator concluded that the well was profitable but did
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.

Id. ¶ 6.
Id. ¶ 31.
Id.
Id. ¶ 24.
Id. ¶ 39.
Id.
Id.
Id. ¶¶ 41–51.
Id. ¶ 51.
Id. ¶ 49–50.
Kraynak v. Whiteacre, 2018-Ohio-2784, 2018 WL 3414258, at ¶ 10.
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not include the $300 per month transfers.76 The operator claimed that
the $300 per month transfers were “blanket expenses that had no impact on [the] well’s ability to produce.”77 Including the $300 per
month transfers as expenses would have resulted in loss in
2012–2014.78
The Seventh District Court of Appeals held that it was the Lessee’s
discretion to determine paying quantities, but that determination must
be done in good faith.79 The operator’s testimony was found by the
trial court to be “self-serving, irrelevant, and not persuasive.”80 While
the operator claimed that the lessor did not meet its burden to prove
that the payments were “direct costs,” the court found that the evidence was ambiguous and that the trial court’s decision that the payments were direct costs, which was rendered after a trial, supported
the evidence of record.81
5. Unitization, Pooling, and Consolidation
In State ex rel. Kerns v. Simmers, several landowners filed a petition
for a writ of mandamus with the Ohio Supreme Court, seeking an
order to require the Ohio Department of Natural Resources to institute condemnation proceedings in response to a forced unitization order.82 The lessee sought a unitization order under the statute, which
permits the Chief of the Ohio Department of Natural Resources to
issue “an order providing for the unit operation of a pool or part
thereof if the chief finds that such operation is reasonably necessary to
increase substantially the ultimate recovery of oil and gas, and the
value of the estimated additional recovery of oil or gas exceeds the
estimated additional cost incident to conducting the operation.”83 The
landowners, who were unleased mineral owners subject to the unitization order, appealed the order to the Ohio Oil and Gas Commission,
but the Commission dismissed the appeal on grounds “that it did not
have jurisdiction to determine the constitutionality of the order or of
R.C. 1509.28.”84 The landowners did not appeal that dismissal to the
Franklin County Court of Common Pleas, which is specifically provided for and required under Ohio law.85
The Ohio Supreme Court refused to examine whether a R.C.
1509.28 unitization order constitutes an unlawful taking as to unleased
76.
77.
78.
79.
80.
81.
82.
430.
83.
84.
85.

Id. ¶ 7.
Id. ¶ 9.
Id. ¶ 10.
Id. ¶ 16.
Id. ¶ 19.
Id. ¶ 24.
State ex rel. Kerns v. Simmers, 153 Ohio St. 3d 103, 2018-Ohio-256, 101 N.E.3d
Id. ¶¶ 2–3; OHIO REV. CODE ANN. § 1509.28 (West 2015).
Id. ¶ 3.
Id. ¶ 4–5.
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mineral rights. The Ohio Supreme Court dismissed the mandamus action because the landowners failed to exhaust their appeals.86 A writ
of mandamus requires a petitioner to demonstrate that he or she has
“no plain and adequate legal remedy.”87 Typically, the appellate process requires an appeal to the Ohio Oil and Gas Commission and then
to the Franklin County Common Pleas Court. The Ohio Supreme
Court held that the appellate process provides a complete remedy because the landowner could raise and develop an argument relating to
the constitutionality of the unitization order, including a claim for
compensation for a taking, with the common pleas court.88 This appeals process was also a speedy remedy because there were no unique
delays and because R.C. 1509.37 appeals must be given preference
over all other pending civil cases.89 Based on these findings, the Ohio
Supreme Court denied the petitioners’ writ.
In what amounts to a companion case to Kerns, American EnergyUtica, LLC v. Fuller held that a lessee breached a unitization prohibition lease clause when the lessee used the forced unitization or pooling statutory procedures.90 In Fuller, the lease at issue contained a
handwritten amendment providing “UNITIZATION BY WRITTEN
AGREEMENT ONLY!”91 Only one shallow-producing oil and gas
well was drilled and was producing on the particular leasehold.92
In 2013, American Energy-Utica, LLC, now known as Ascent Resources, acquired the deep rights for the lease.93 In 2015, Ascent Resources filed a lawsuit against the lessor in anticipation of deep rights
exploration, seeking access to the leasehold for purposes of geophysical testing.94 The lessor countersued and claimed that the lease did not
give the lessee the right to produce natural gas liquids.95 Ultimately,
Ascent Resources and the lessor settled Ascent’s claim for access to
perform geophysical seismic testing.96 However, the month after that
settlement, the lessor received notice that Ascent Resources had filed
an application for forced pooling under R.C. 1509.28.97 The lessor
never gave his consent for unitizing the leasehold, and thereafter, he
amended his counterclaim seeking to block the unitization and seeking damages for breach of contract.98
86. Id. ¶¶ 6–14.
87. Id. ¶ 5 (citing State ex rel. Berger v. McMonagle, 6 Ohio St. 3d 28, 29, 451
N.E.2d 225 (1983)).
88. Id. ¶ 13.
89. Id. ¶ 14.
90. Am. Energy-Utica, LLC v. Fuller, 2018-Ohio-3250, 2018 WL 3868119, at ¶ 40.
91. Id. ¶ 7.
92. Id. ¶ 9.
93. Id. ¶ 10.
94. Id. ¶ 12.
95. Id. ¶ 13.
96. Id. ¶ 14.
97. Id. ¶ 15.
98. Id. ¶¶ 16–18.
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The Fifth District Court of Appeals agreed with the trial court when
it stated that R.C. 1509.28 permits the unitization of a lease with a
unitization prohibition clause.99 However, the appellate court held
that a lessee could breach a unitization prohibition provision when it
uses the provision of R.C. 1509.28.100 In deciding that Ascent Resources had breached the lease by using R.C. 1509.28, the court said:
In applying the above holding to the case before us, we find that
Appellees’ use of the application procedure under R.C. 1509.28,
without Fuller’s written agreement, was “used to retroactively impair the obligation of the contract” set forth in the Lease. We therefore find that such constituted a breach of the lease and hereby
remand this matter back to the trial court to make a determination
of the appropriate remedy.101

Based on their research, the Authors note that R.C. 1509.28 was enacted in the 1960s in a form that is substantially similar to its current
form. Thus, it does not appear that the statute’s enactment retroactively impaired the lease; but instead, is the lessee’s application of the
statute to an existing lease retroactively impaired the existing lease.
6. Statute of Limitations Period for Lease Expiration Claims
Once an oil and gas lease expires by its own terms, one must determine if and when a lessor must bring a quiet title claim seeking relief
based upon the expiration. In Browne v. Artex Oil Co., there was little
doubt that the lease expired sometime prior to 1999.102 The issue was
whether the lessor’s quiet title claim, which sought to clear title to the
leasehold if the lease had expired, was time-barred.103
The court of appeals determined that such a claim related to the
terms and conditions of an oil and gas lease and, thus, was subject to
the general statute of limitations relating to breach of contract.104 The
lessor could not prove that the lease had expired based on the thenexisting fifteen-year statute of limitations applicable to breach of written contract claims.105 In adopting the statute of limitations for breach
of contract, the court of appeals ignored the separate statute of limitations period specifically covering quiet title claims. The statute of limitations for quiet title claims is usually twenty-one years, unless the
person entitled to bring the action has a disability like unsound mind
or minority, that extends the time period to within ten years after the
99. Id. ¶ 37.
100. Id.
101. Id. ¶ 40.
102. Browne v. Artex Oil Co., 2018-Ohio-3746, 2018 WL 4471737.
103. Id. ¶ 19.
104. Id. ¶¶ 22–24.
105. Id. ¶ 20. It should be noted here that Ohio recently changed the statute of
limitations for breach of written contracts to eight years. That amendment was made
effective September 28, 2012, and neither party in Browne argued for the use of the
shorter period.
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removal of the disability.106 The Authors believe that this issue needs
clarification from the Ohio Supreme Court given the plain language of
R.C. 2305.04 and given the conflicting authority on this issue.107
7. Issues Relating to Lease Acquisition
In Dundics v. Eric Petroleum Corporation, the Ohio Supreme Court
found that any person who seeks to acquire oil and gas leases on behalf of another person must be a licensed real estate broker and, if
unlicensed, that person is not entitled to a real estate commission
under R.C. 4735.21.108
B. Plugging of Orphan Wells
The Ohio State Legislature recently amended Ohio’s statutory
scheme relating to orphan oil and gas wells, which are wells that have
become idle and forgotten by their operators.109 A landowner who
discovers an idle and orphaned well may report the well to the Ohio
Department of Natural Resources.110 The Chief of the Ohio Department of Natural Resources must have the well inspected within thirty
days from the landowner’s report.111 The Chief must also create a matrix of all idle and orphaned wells.112 The recent changes to the law
increased the percentage of revenue credited to the Oil and Gas Well
Fund that the Chief must spend to plug these types of wells between
14% to 30%.113 The changes also increased the FY 2019 appropriation
for plugging of oil and gas wells between $9 million–$15 million. The
changes also amended the notice procedure that the Chief must follow
prior to plugging an idle and orphan well, including shortening the
length of time to remove the equipment from the leasehold before it is
forfeited to the state from sixty down to thirty days.114 Finally, the
changes implemented new and more extensive reporting requirements
for the Chief relating to idle and orphan wells.115
III. THE OHIO OIL

AND

GAS COMMISSION

Finally, the Ohio Oil and Gas Commission, which is the first body
to hear appeals of the orders from the Chief of the Ohio Department
of Natural Resources, proposed to make changes to its administrative
106.
107.
36–46.
108.
109.
110.
111.
112.
113.
114.
115.

OHIO REV. CODE ANN. § 2305.04 (2017 & Supp. 2018).
See Rudolph v. Viking Int’l Res. Co., 2017-Ohio-7369, 84 N.E.3d 1066, at ¶¶
Dundics v. Eric Petroleum Corp., 2018-Ohio-3826, 2018 WL 4627711, at ¶ 15.
See OHIO REV. CODE ANN. § 1509.071 (West 2018).
§ 1509.071(C)(1).
§ 1509.071(C)(2).
§ 1509.071(C)(3).
§ 1509.071(B).
§ 1509.071(D)(3).
§ 1509.071(J).
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rules. One such proposed change would permit the commission to permit a party or its counsel to appear by telephone when the commission determines it is necessary and appropriate.116 The proposed
changes would also permit the commission to personally serve subpoenas to appear at hearings on employees of Ohio Department of
Natural Resources who work in the Department’s Columbus office.117
The changes also provide that motions for recusal of a commission
member shall be decided by the member against whom the motion to
recuse is filed.118
116. OHIO DEPT. OF NAT. RESOURCES, O.A.C. 1509-1-04, PROPOSED AMENDOIL & GAS COMMISSION’S PROCEDURAL RULES, oilandgas.ohiodnr.gov/
portals/oilgas/pdf/Proposed.Amendments.to.Rules.pdf [https://perma.cc/4J6C-PDBS]
(last visited Oct. 28, 2018).
117. Id. 1509-1-18.
118. Id. 1509-1-19.
MENTS TO

OKLAHOMA
By: Mark D. Christiansen†
I. NON-OPERATOR V. OPERATOR AND OTHER OIL
OPERATIONS-RELATED CASES

AND

GAS

A. American Star Energy & Minerals Corp. v.
Armor Petroleum, Inc.
In American Star Energy and Minerals Corporation v. Armor Petroleum, Inc.,1 Armor appealed from the trial court’s judgment in favor
of the plaintiff, American Star, in this breach of contract action. The
key controversy in this case was whether the defendant-lessees were
obligated, under a provision of an assignment, to notify American Star
of the proposal and plan to plug the subject well and also offer American Star the opportunity to purchase defendants’ interests in lieu of
plugging the well.
More specifically, the well at issue was located within the Rice Morrow Sand Formation unitized field established under title 52 section
287.1 of the Oklahoma Statutes. The Plan of Unitization became effective on December 1, 1994. At some point later, the unit decided to
plug the well. The Unit sent notice of such intent to all lessees of the
Rice Morrow formation. The unit plugged and abandoned the well on
December 3, 2009. The Defendants, who were lessees of the Unit and
successors to the obligations under the Assignment, did not notify
American Star of the impending plugging of the well or afford American Star the opportunity to exercise its purchase option prior to the
closure of the well.
† Mark D. Christiansen is an energy and resources litigation attorney with the
Oklahoma City litigation firm of Edinger Leonard & Blakley PLLC.
1. Unpublished Opinion No. 115,490 (Okla. Civ. App. Mar. 30, 2018).
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American Star filed this suit seeking damages for the cost of drilling
a new well for purposes of drilling into a new formation. In their answer, the Defendants asserted (1) the Unit, rather than the Defendants, had control over the personal property of the well, and the Unit
should have been named in the lawsuit; (2) establishment of the Unit
abrogated and/or modified any rights, including notice rights, of
American Star as to plugging and abandonment of the well; and (3) a
contradictory finding would be an impermissible collateral attack on
the Commission’s order of unitization.
Following a bench trial, the trial court held for American Star, finding that the contractual obligations contained in the Assignment were
continuing, assumed by the Defendants, and did not conflict with the
unitization plan or statutes. The court awarded American Star with
$200,000.00 in damages plus statutory interest at 5.5% calculated from
June 6, 2016, until paid. The Defendants appealed.
The court of appeals responded to several of the Defendants’ key
arguments. The court agreed that the Unit had no obligation to notify
American Star of its intent to plug the well. The Unit operator was
only required to provide notice to lessees of the subject tract, and
American Star was not a lessee. However, the Defendants were obligated to provide notice to American Star pursuant to the terms of
their assignment. Contrary to the assertion of the Defendants, this
contractual requirement in no manner conflicted with the notice requirements of the Plan of Unitization, or the unitization statutes in
general. The legal obligations under the assignment regarding the
provision of notice by the Defendants remained fully enforceable.
Finally, the trial court did modify the portion of the trial court’s
judgment that provided for interest at the rate of 5.5%2 until paid.
The court found that the statutes providing for post-judgment interest
would be adhered to by stating in the Judgment that “[t]he judgment
shall earn statutory interest in accord with [title 12 section 727.1 of the
Oklahoma Statutes] from June 6, 2016, until paid.”3 The court concluded that the trial court correctly entered judgment in favor of the
plaintiff. The trial court affirmed the judgment as modified.
For a lawsuit addressing disputes arising from informal oil and gas
dealings and related tort claims among oil and gas entities and individuals, see Online Oil, Inc. v. CO&G Production Group, LLC.4

2.
O.S. §
3.
4.

Id. ¶ 12 (The statutory post judgment interest rate for 2016 was 5.5% under 12
727.1 (2013)).
Id. ¶ 12.
419 P.3d 337 (Okla Civ. App. 2018).
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II. ROYALTY OWNER LITIGATION
A. Disputes Over the Scope of Post-Wellhead Expenses
The final appellate decision in Pummill v. Hancock Exploration
LLC 5 (Pummill II) presented an appeal of the district court’s declaratory judgment on the merits, following a bench trial, rejecting the oil
and gas-lessee defendants’ contention that they may proportionately
charge certain expenses against the plaintiffs’ royalty interest payments. The court of appeals observed that “[t]he question of consequence on appeal involves Defendants’ challenge to the trial court’s
determination of when the natural gas at issue here became a ‘marketable product.’”6
The Defendants filed a petition for writ of certiorari with the
Oklahoma Supreme Court in Pummill v. Hancock Exploration LLC7
(Pummill I) to review the trial court’s four lengthy summary judgment
orders in favor of the plaintiffs, which had been affirmed by the court
of appeals. The underlying lawsuit asserted that the defendants had
underpaid royalties by reducing royalty payments by certain post-production expenses. The titles of the summary judgment orders were
“Summary Judgment Issue 1—Lease Language; Summary Judgment
Issue II—Form of Contract; Summary Judgment Issue III—Fuel Gas;
and Summary Judgment Issue IV—Interest.”8
The Defendant oil and gas companies asserted four primary issues
on appeal:
(1) The express language of their leases does not abrogate or negate
the implied covenant to market in any way; (2) The current or future use of a POP, POI or any other form of contract, instead of a
fee based agreement with Enogex, does not change the amount of
royalties due under the leases; (3) Appellants are entitled to receive
royalties on gas used off the lease or in the manufacture of products
at the gas plant; and (4) Appellants owe interest on royalties not
timely paid without prior demand from the royalty owners.

In an unusual step, the Oklahoma Supreme Court set the matter for
oral argument at a hearing conducted on November 5, 2014. At the
hearing, the parties affirmed that they were not contesting Issue IV.9
As to the other three issues, the court found that “[t]he briefs filed
and the oral argument . . . reveal that facts which could affect the
resolution of the district court Issues I through III need to be addressed before the fact-finder, the district court.”10
5. 419 P.3d 1268 (Okla Civ. App. 2018).
6. Id. at 1270. The “marketable product” standard was recognized in a landmark
Oklahoma Supreme Court decision. Mittesltaedt v. Santa Fe Minerals, Inc., 954 P.2d
1203 (Okla 1998).
7. 341 P.3d 69 (Okla. 2014).
8. Id.
9. Id.
10. Id.
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The Oklahoma Supreme Court vacated the ruling of the Oklahoma
Court of Appeals, affirmed the district court in part (apparently as to
Issue IV), and reversed the district court in part (apparently as to Issues I, II and III). The Supreme Court remanded the case to the district court to hear evidence and decide the disputed fact issues. Pages
1272 and 1273 of the 2018 appellate opinion in Pummill II describe in
detail the rulings of the district court on remand, which favored the
Pummill plaintiffs.11 The Defendants appealed the District Court’s
judgment on remand. Three amici curiae sought leave, and the court
allowed them to file briefs in support of the Defendants. An additional two groups sought leave, and the court permitted them to file
amici curiae briefs in support of the royalty-owner Plaintiffs.
The court of appeals affirmed the district court’s judgment in favor
of the Pummill Plaintiffs. Regarding the standard of review in this appeal, the court of appeals found that the primary relief sought by
Pummill, and ultimately by the defendants, “concerned their competing views of the point at which gas production from the well becomes
a ‘marketable product’ for purposes of calculating royalties due”12
under the leases. The court of appeals further observed that the
Oklahoma Supreme Court has recognized “that oil and gas leases are
‘contracts,’ and has characterized an oil and gas producer’s liability
under a lease as ‘purely contractual’ in nature (citations omitted).”13
The court of appeals found “that there is a ‘presumption of correctness’ afforded to a trial court’s findings of fact, even if those findings
were adopted by the court from written findings prepared by counsel
[for proposed use by the Court] with minimal changes.”14 The court
reasoned that it would not reverse the trial court’s findings of fact if
they are supported by competent evidence, including reasonable inferences that result from that evidence.
The court of appeals found that “[t]he issue of when natural gas first
becomes ‘marketable’ has been the source of much contention and
consternation in both legal and oil and gas circles for several years.”15
In summarizing certain legal principles, the court noted in paragraphs
26, 27 and 28 of its opinion that a lessee has an implied duty to obtain
a “marketable product,” including the cost of preparing the gas for
market and getting the gas to the place of sale in marketable form. As
a general rule, the lessee may not deduct from royalty payments the
costs of gathering, transportation, compression, dehydration, or blending if those costs are required to create a marketable product, unless
the lease provides otherwise. The duty to market further includes the
obligation to obtain the best price available. The lessee’s obligation is
11.
12.
13.
14.
15.

419 P.3d at 1272–1273.
See id.
Id.
Id. at 1274.
Id. at 1275.
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not unlimited. In Mittelstaedt, where the Court considered a “gross
proceeds” lease, the Court recognized that although expenses to obtain marketable production are not chargeable against royalty, reasonable “post-production expenses” might be applied against the royalty
if the expenses involve “enhancing the value” of an already marketable product, and the lessee shows that the expenditures resulted in a
proportionate increase in royalty revenue. Unfortunately, the
Oklahoma Supreme Court in Mittelstaedt did not define the meaning
of “marketable product,” nor has it done so since.16
The court of appeals agreed with the trial court that the defendants
failed to sustain their burden of proving that they were entitled to
deduct proportionate post-production costs from royalties under Mittelstaedt.17 The court of appeals stated that the defendants were urging
the Court to adopt a definition of “marketable” identical to that of the
Kansas Supreme Court in Fawcett v. Oil Producers, Inc. of Kansas.18
In that decision, the court found that production is merchantable once
the operator has put it into a condition acceptable to a purchaser in a
good faith transaction. The defendants asserted that the gas at issue
here was a marketable product at either or both (a) the custody meter,
and (b) the wellhead where the defendants alleged the existence of
hypothetical gas buyers.19
Turning to the defendants’ assertion that the court should adopt the
Kansas Supreme Court’s holding in Fawcett, the court concluded that
Fawcett had limited application in the Pummill case for at least three
reasons: (1) the court of appeals is bound to follow Oklahoma precedent (citing Mittelsteadt and Wood which were found to clearly apply
to this litigation); (2) the court of appeals found no wording in Fawcett
suggesting that the Kansas Supreme Court intended to overturn what
the court of appeals described as the existing rule that a lessee-operator has the duty to make gas marketable and that it must do so free of
cost for field services to royalty owners; and (3) Fawcett was factually
distinguishable in that the first, actual sales of gas occurred at the wellhead, and the lease language clearly made reference to royalties measured by sales “at the mouth of the well” or “if sold at the well” in
contrast to the “gross proceeds” language at issue here.
That said, the court of appeals concluded that even if it used the
definition of “marketable production” used in Fawcett, it would reach
the same result under the circumstances presented in this case, pursuant to the court’s standard of review of whether competent evidence
supported the trial court’s decision. The court of appeals affirmed the
trial court’s decision on the marketability question.20 The court of ap16.
17.
18.
19.
20.
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Id.
Id.
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peals stated that it found no error in the trial court’s finding that, in
essence, the Defendants could not employ “percentage of proceeds”
contracts21 simply in order to avoid the court’s decision prohibiting
certain cost deductions from royalties.22
Finally, with regard to the defendants’ argument that the ruling of
the trial court would have wide-ranging, destructive ramifications for
the oil and gas industry, the court of appeals found that this argument
exaggerated the extent to which the issue presented to the court could
be applied outside the limited realm of this case, and also ignored the
requirements Mittelstaedt places on lessees in the position of the defendants. The court noted that this was the case particularly in the
omission to recognize that the defendants did not present evidence
going to each of the elements of Mittelstaedt.23
B. Court Grants Limited Class and Excludes Fraud Claims
The case of Naylor Farms, Inc. v. Chaparral Energy, LLC24 resulted
in an order granting certification of a limited class. Chaparral involved
a putative class action suit on behalf of royalty owners in certain
Oklahoma wells seeking to recover for the alleged underpayment of
royalties by Chaparral. The court described the lawsuit as “similar to
several other lawsuits filed by royalty owners claiming that well operators (or non-operators which marketed the gas) have underpaid royalties in violation of Oklahoma law by improperly deducting certain
costs incurred in making the gas marketable.”25 The court observed
that there were “several distinctions between this case and those in
which classes were not certified or in which the certification orders
were vacated”26 in its explanation of how courts have previously denied class action certification in certain cases where a remarkable variety of royalty provisions were presented in the case.
After substantial discussion of the particular attributes perceived to
be present in the Naylor Farms case, the court granted class certification, but excluded the fraud claims from the class and limited the certification order to a specified type of oil and gas lease. On June 7,
2017, the United States Court of Appeals for the Tenth Circuit
granted Chaparral’s petition for permission to appeal under the federal rules of appellate and civil procedure.27 The case ultimately proceeded to the briefing cycle and remained on appeal at the time this
paper was submitted.
21. See id. at 1280 (the court also referred to “PIP” contracts, which were not
defined in the opinion).
22. Id.
23. Id.
24. See generally Naylor Farms, Inc. v. Chaparral Energy, LLC, No. CIV-1106034-HE, 2017 WL 187542 (W.D. Okla. June 20, 2017).
25. Id. at *1.
26. Id. at *4.
27. Order granting Petition for Appeal, No. 17-601 (10th Cir. June 7, 2017).
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GAS LEASE CANCELLATION, TERMINATION,
BREACH OF OBLIGATION CASES
(OTHER THAN ROYALTY)

Oklahoma Supreme Court Resolved Oil and Gas Lease
Termination Claims and the “Capability Doctrine”

In Hall v. Galmor,28 the appellants appealed the trial court’s judgment, after a bench trial, which denied the appellants’ petition to cancel the oil and gas leases of the appellee. Between the years 1954 and
2008, the predecessors-in-interest to Galmor entered into thirty oil
and gas leases covering mineral interests in lands located in Beckham
County, Oklahoma. All thirty leases contained habendum clauses that
made the leases valid for primary terms lasting between ninety days
and ten years, and then for secondary terms thereafter lasting as long
as oil or gas was “produced” from the leased premises. Some twentynine of the leases also contained “cessation of production” clauses
that gave the lessee a grace period ranging between sixty days and six
months during which to re-establish production either by reworking
the existing well or by drilling a new well.
Galmor’s predecessors-in-interest drilled seven wells during the primary terms of the leases. Those wells were located on lands covered
by fourteen of the thirty leases at issue. The lands covered by two of
the fourteen leases were also subject to voluntary pooling agreements
with lands covered by six more leases on which no wells had been
drilled. The lands covered by the remaining ten leases did not have
completed wells and were not otherwise held under a voluntary pooling agreement or a statutory spacing unit. During the secondary terms
of the fourteen leases on which wells had been drilled, six of the seven
wells actually produced oil and gas. Some of the wells drilled prior to
the 1990’s ceased production for a number of years during that decade
but afterwards attained their previous production levels.
The Hall opinion (when viewed on the OSCN website) contains
multiple pages describing the factual and procedural background in
this factually-complex lawsuit. The readers are referred to that opinion for a description of the additional facts and history of the case. In
the interest of brevity, this summary of the Hall decision will now
move to a description of some of the many rulings in this case.
In May 2016, at the conclusion of a two-day bench trial, the trial
court issued judgment against Hall on his lease termination claims.
The district court relied on the Oklahoma Supreme Court’s prior decision in Pack v. Santa Fe Minerals, Inc.,29 in which the court held that a
“lease will continue as long as the well is capable of production in
paying quantities subject, of course, to any violation of any other express provisions such as the shut-in royalty clause or implied cove28. Hall v. Galmor, 427 P.3d 1052 (Okla. 2018).
29. Pack v. Santa Fe Minerals, 869 P.2d 323, 329 (Okla. 1994).
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nants such as the covenant to market.” The trial court also relied upon
James Energy Co. v. HCG Energy Corp.,30 in which the court held
that “the lessor must demand that an implied covenant be complied
with before a court of equity will grant a forfeiture” and that “the
lessor, not a stranger to the lease . . . must make demand on the lessee
to comply with the implied covenants.”31
The trial court specifically found that all seven of the wells at issue
were capable of producing in paying quantities during the period they
were shut in, and that no demand to comply with implied covenants
was made by the royalty owners to the lessees. Hall appealed the trial
court’s judgment to the Oklahoma Supreme Court which retained the
appeal.
The Oklahoma Supreme Court affirmed in part and reversed in part
the judgment of the trial court. Hall argued on appeal that, in order
for a well to be “capable” of producing in paying quantities, “the well
must be maintained in turn-key condition such that it will produce in
paying quantities immediately upon being turned ‘on’.”32 The Court
found that this proposed definition was first announced by the Texas
Court of Appeals in a 1993 decision.33 The Court had earlier stated
that “the characteristic that distinguishes a ‘shut-in’ well from a well
experiencing a ‘cessation of production’”34 is that the well is “capable” of production in paying quantities in the first situation. In assessing whether a well is “capable” of producing in paying quantities, the
Court ruled that the relevant time period to be considered is the moment prior to the shutting-in of the well. So long as the well was complete and was producing in paying quantities when it was shut-in, the
well remains “capable” and the habendum clause in the leases remains satisfied throughout the shut-in period.35 The Court affirmed
the trial court’s rejection of Hall’s proposal that Oklahoma courts
adopt the Texas rule and require operators to continually maintain
their shut-in wells in turn-key condition.
The Oklahoma Supreme Court then reviewed the evidence
presented at trial bearing on the capability of the subject wells. Hall
primarily challenged the trial court’s factual finding of capability on
the basis that the wells were in disrepair after being shut-in for over
four years. The Court found that its analysis in the preceding discussion disposed of this argument. Evidence of the wells’ current or post30. James Energy Co. v. HCG Energy Corp., 847 P.2d 333, 338 (Okla. 1992).
31. Hall v. Galmor, 427 P.3d 1052, 1061 (Okla. 2018).
32. Id. at 1064.
33. See Hydrocarbon Mgmt. v. Tracker Expl., 861 S.W.2d 427 (Tex. App.—
Amarillo 1993) (Texas Supreme Court is cited as having later approved that definition
of “capability” in its decision in Anadarko Petrol. Corp. v. Thompson, 94 S.W.3d 550,
558 (Tex. 2002)).
34. Hall, 427 P.3d at 1061.
35. Id. at 1065.
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shut-in condition is not relevant to whether the wells were capable of
producing in paying quantities on the date the wells were shut-in.36
This Court’s affirmation of the trial court’s finding of “capability”
prevents Hall from contending that “production” ceased. As previously stated, the Court defines the term “production” as meaning “capable of producing in paying quantities.” If the wells are capable of
paying production, then they must be considered producing wells, and
the habendum clauses permitting the leases to continue “for so long
. . . as oil or gas continues to be produced” have not been breached.
Consequently, the trial court did not err in finding that the leases were
still viable.37
Hall further contended that the cessation of production clauses of
the oil and gas leases resulted in the termination of the leases. However, citing Pack v. Santa Fe Minerals, Inc.,38 the Court found that a
well’s capability to produce in paying quantities will satisfy both the
habendum clause and the cessation of production clause of the lease,
and the cessation of production clause is only triggered where a well is
incapable of paying production.39
Hall next argued that the above outcomes would allow a lessee to
“sit” on a well capable of production in paying quantities, without any
actual production, for an indefinite time period, thereby rendering the
cessation of production time limits ineffectual. However, the Court
countered that the lessor could make a written demand for compliance with the implied covenant to market, which would force the
lessee to commence actual production of the gas out of the ground
and market the production or else risk canceling the lease.40
The Court found that the trial court addressed Hall’s claims for
breach of the express lease terms by finding that the wells were capable of paying production. The trial court then assessed whether the
leases could be cancelled for breach of any other express or implied
provisions or covenants. The trial court correctly found that the leases
could not be canceled because one necessary prerequisite—that the
lessors did not demand to market the oil and gas—remained
unsatisfied.41
Hall additionally argued that Oklahoma’s statutory Pugh clause42
required the trial court to invalidate Galmor’s interest in the Pugh
Clause Lands—including those portions of the leased lands falling
outside of the two 160-acre spacing units. Hall argued that section
87.1(b) would permit Galmor to retain the Pugh Clause Lands only if
36.
37.
38.
39.
40.
41.
42.

Id. at 1066.
Id. at 1067.
Id. at 1068 (citing Pack v. Santa Fe Minerals, 869 P.2d 323 (Okla. 1994)).
Id.
Id. at 1069.
Id. at 1069–70.
OKLA. STAT. TIT. 52, § 87.1(b) (2017).
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a producing well had been drilled on those lands within a 90-day grace
period following expiration of the lease’s primary term, which did not
happen.
After a detailed review and discussion of this so-called statutory
Pugh clause, the Court concluded that the effect of the title 52 section
87.1(b) of the Oklahoma Statutes was as follows: in cases of spacing
units of 160 acres or more, a producer will have ninety days after the
expiration of the primary term of the lease to develop the lands
outside the spacing unit; if the producer does not do so, then the lease
will expire as to those lands.43 The Court later stated that the intent of
the statute was to preclude a unit well’s production from fulfilling the
habendum clause of “any lease for more than ninety days beyond the
expiration of the primary term as to acreage outside of the unit when
the leased premises, or any portion thereof, is included in a unit of 160
acres or more.”44 Consequently, the Court concluded that Galmor’s
leasehold interests in the Pugh Clause Lands should be forfeited,
unless he can demonstrate that section 87.1(b) is somehow unconstitutional.45 However, the Court then held the statute to be
constitutional.46
Finally, Hall argued that the trial court erred in quieting title in
favor of Galmor in lands covered by Non-Unit oil and gas leases (i.e.,
leases covering lands on which Galmor or his predecessors ever
drilled a well). Because no wells were ever drilled and there was no
evidence showing that such lands were included in a spacing unit or
pooling agreement, the habendum clauses of the Non-Unit leases
were not satisfied. Galmor’s leasehold rights in those lands terminated
upon the expiration of the primary terms of the Non-Unit leases. The
trial court erred in quieting title to that portion of the lands in
Galmor. Title should be quieted in favor of Hall due to his top leases
covering those lands. To the extent the Court reversed the trial court’s
judgment against Hall on his quiet title claims concerning the Pugh
Clause Lands and lands covered by the Non-Unit leases, the Court
likewise vacated the judgment denying his cause of action for slander
of title as to those lands.

43.
44.
45.
46.

Hall, 427 P.3d at 1074.
Id. at 1074–75.
Id. at 1075.
See id. at 1075–77.
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IV. SURFACE USE, SURFACE DAMAGES, OKLAHOMA SURFACE
DAMAGES ACT, CONDEMNATION AND
ENVIRONMENTAL CASES
A. Court of Appeals Upholds the “Larger Parcel”
Valuation Method
The case of State ex rel. Dept. of Transp. v. H&L Double MC,
LLP,47 involved a condemnation action filed by the Oklahoma Department of Transportation (“ODOT”). The landowner filed this appeal from the trial court’s jury verdict. The commissioners appointed
by the trial court to appraise the 3.36 acres of land at issue determined
that H&L was entitled to receive just compensation in the amount of
$103,850. H&L and the ODOT both filed demands for a jury trial although H&L later withdrew its demand.
The jury returned a verdict determining the value of the taking to
be $30,400. However, the verdict included a note indicating $0.22 per
square foot. Because the verdict could not be reconciled, the trial
court granted H&L’s motion for a new trial where the jury returned a
second verdict of $33,000. H&L appealed.
On appeal, H&L asserted that the trial court erred in admitting the
ODOT’s expert appraiser’s appraisal and his testimony regarding the
same. H&L alleged that the expert’s appraisal was based on a “larger
parcel” valuation method that was held unconstitutional in State ex rel.
Dept. of Transp. v. Caliber Develop. Co.48 However, contrary to
H&L’s assertion, the court of appeals found that Caliber did not hold
that the larger parcel valuation method was unconstitutional. In Caliber, with respect to the larger parcel valuation method, the court of
appeals found the expert was permitted to extensively testify about
the valuation method. Contrary to H&L’s assertions on appeal, the
court of appeals did not address or hold that the valuation method
was unconstitutional.
In this case, the appraiser specifically testified that he used the
larger parcel valuation method to determine the property’s value.
H&L failed to provide authority to the court that the larger parcel
valuation method was unconstitutional. Thus, their assertion of error
was denied.
H&L further asserted that the expert’s appraisal “was based on the
unconstitutional ‘before-and-after’ valuation method.”49 The Court of
Appeals disagreed and found that the expert’s appraisal was based on
the larger parcel valuation method. This assertion of error was denied.
47. See State ex rel. Dep’t of Transp. v. H&L Double MC, LLP, 423 P.3d 702
(Okla. Civ. App. 2018).
48. Id. (citing State ex rel. Dept. of Transp. v. Caliber Development Co., LLC., 365
P.3d 1067, 1072 (Okla. Civ. App. 2015)).
49. State ex rel. Dept. of Transp. v. H&L Double MC, LLP, 423 P.3d 702, 704
(Okla. Civ. App. 2018).
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The Court of Appeals affirmed the trial court’s judgment with the
conclusion of the second trial.
Likewise, in State ex rel. Dep’t. of Transp. v. Pennington,50 the Court
of Appeals affirmed the judgment below, rejecting the landowner’s
multiple points of error in connection with the condemnation proceedings below.
B. Wind Energy Developer’s Work Constituted “Mining” Under
Federal Regulations Applicable to Indian Lands
The case of United States v. Osage Wind, LLC51 involved a 2010
lease by Osage Wind of solely surface rights to approximately 8,400
acres of private fee land in Osage County, Oklahoma. Osage Wind
leased the land to build a commercial wind farm—a facility that collects and stores wind-generated electricity. The court described the
proposed project as follows:
The planned wind-farm involved the installation of eighty-four wind
turbines secured in the ground by reinforced concrete foundations,
underground electrical lines running between the turbines and a
substation, overhead transmission line, meteorological towers, and
access roads. These structures would occupy around 1.5 percent of
the total acreage of leased surface land. In September 2011, [the
Osage Mineral Council] and the United States expressed concern
that the planned project would interfere with oil and gas production
by blocking access to the mineral estate.52

In light of the foregoing concern, the OMC filed suit in October 2011
to prevent Osage Wind from constructing the proposed wind farm.53
In that lawsuit, OMC alleged “that the planned wind farm would unlawfully deprive OMC’s oil-and-gas lessees of reasonable use of the
surface estate.”54 The court ruled against OMC in that case because
there was no evidence that the oil and gas lessees were planning to use
the surface estate in a manner that would conflict with Osage Wind’s
proposed use of the land.
In October 2013, Osage Wind began site preparation and road construction for the wind farm. Excavation work for the wind turbines
had begun by September 2014.
Each turbine required the support of a cement foundation measuring [ten] feet deep and up to [sixty] feet in diameter. . . . This process involved the extraction of soil, sand, and rock of varying sizes—
all of which was of a common mineral variety, including limestone
50.
51.
52.
53.
54.

417 P.3d 1274 (Okla. Civ. App. 2018).
871 F.3d 1078, 1083 (10th Cir. 2017).
Id.
Id.
Id.
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and dolomite. Rock pieces smaller than [three] feet were crushed
into even smaller sizes.55

In November 2014, the United States, as trustee for the mineral estate
on behalf of the Osage tribe, sued Oklahoma Wind to halt the excavation work. In that lawsuit, the United States ultimately sought damages based on the alleged unauthorized extraction of reserved
minerals. In particular, the United States asserted that the sand, soil
and rock extraction activities of Osage Wind “was ‘mining’ under [title
25 section 211.3 of the Code of Federal Regulations] and, thus, required a mineral lease under [section 214.7].”56 The District Court
granted summary judgment in favor of Osage Wind and ruled that the
excavation work did not constitute mining under section 211.3, with
the result that the leasing requirement was not triggered under section
214.7.
On the final day of the appeal deadline, the United States advised
OMC that it did not intend to appeal the District Court’s ruling. Although the OMC was not a party to the proceedings before the District Court, the Tenth Circuit allowed OMC to appeal the summary
judgment. It found that OMC had a “unique interest in this case entitling it to appeal without having intervened below.”57
The Tenth Circuit began its review of the liability issues by describing the key underlying facts:
Osage Wind engaged in large-scale mineral excavation work to install wind turbines. It first removed rock sediment and soil from the
ground, creating large holes into which it could pour a cement foundation for each turbine. Next, it sorted the extracted rock material
into small and large pieces, and then crushed the smaller pieces so
they would be the proper size for backfilling the holes. Finally, it
positioned the bigger rock pieces adjacent to the backfilled excavation sites. All of this was done to add structural support to the large
wind turbines installed deep in the ground. The question here is
whether this excavation work—digging, sorting, crushing, and backfilling—constitutes “mining” under [title 25 section 211.3 of the
Code of Federal Regulations].58

The district court below “held that the definition of mining necessarily involves the commercialization of mineral materials, such as the
sale of minerals.”59 The Tenth Circuit disagreed and found that the
55. Id.
56. Id.
57. Id. at 1086. The court emphasized that “[a] generalized interest in vindicating a
legal right is not enough to trigger our unique-interest exception. An interested person must have a particularized and significant stake in the appeal, and must further
demonstrate cause for why he did not or could not intervene in the proceedings below. OMC’s interest here is particularized and significant because the Osage Nation
owns the beneficial interest in the mineral estate at issue.”
58. Id. at 1087.
59. Id. at 1089.
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text of section 211.3 “does not indicate that mining is confined to commercializing extracted minerals or relocating them offsite—instead it
refers merely to the ‘science, technique, and business of mineral development.’”60 The court also rejected Osage Wind’s contention that
other regulations suggest that section 211.3 contemplates that “mining” involves the sale of minerals.
The Tenth Circuit additionally recognized “the long-established
principle that ambiguity in laws designed to favor the Indians ought
‘to be liberally construed’ in the Indians’ favor.”61 Importantly, the
court agreed that “merely encountering or incidentally disrupting
mineral materials would not trigger [section] 211.3’s definition,” and
that “the simple removal of dirt does not constitute mining.”62 However, the court noted that Osage Wind did not merely dig holes in the
ground but went further:
After Osage Wind removed the rock materials from each hole, it
acted upon the minerals by altering their natural size and shape in
order to take advantage of them for a structural purpose. Osage
Wind needed to stabilize these tall wind turbines, and “develop[ed]”
the removed rock in such a way that would accomplish that goal.63

The Tenth Circuit concluded that “there is ambiguity in the scope of
‘mineral development’ and the extent to which that phrase includes
the sorting and crushing of minerals for the purpose of backfilling and
stabilization.”64 Citing again the rule that ambiguous laws favoring Indians are to be liberally construed in the Indians’ favor, the court held
that Osage Wind’s excavation work constituted mining under section
211.3 and that the company was required to secure a federally-approved lease from OMC under section 214.7. The summary judgment
ruling in favor of Osage Wind was reversed, and the case was remanded for further proceedings.
V. OKLAHOMA CORPORATION COMMISSION MATTERS
A. Commission Proceedings Brought Pursuant to Oklahoma 2011
Shale Reservoir Development Act
In Cont’l Res., Inc. v. Fairfield Mineral Co., LLC65 Continental appealed the Oklahoma Corporation Commission’s order issued on
Continental’s application to have four separately designated common
sources of supply pooled into a single unit under the Oklahoma 2011
60.
61.
62.
63.
64.
65.

Id.
Id. at 1090.
Id. at 1091.
Id. at 1091–92.
Id. at 1092.
Unpublished Opinion No. 116,284 (Okla. Civ. App. June 13, 2018).
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Shale Reservoir Development Act, now known as the Oklahoma Extended Horizontal Well Development Act (“SRDA”).66
Continental had already completed a multi-unit horizontal well (the
Ritter well) in the Woodford formation. The evidence showed that the
Ritter well also penetrated the Mississippian formation. The Hunton
formation was shown to be beneath the Woodford. This qualified the
Hunton and Woodford to be each considered as “associated common
sources of supply” under the SRDA.
The Commission entered its order, which Continental appealed, establishing the “Woodford Unit” as consisting of the Woodford common source of supply and its associated common sources of supply
(the Mississippian and Hunton) “but only for the purpose of inadvertent penetration into those formation.”67 The Commission’s Order
provided that an owner who did not elect to participate in the alreadydrilled Woodford well would relinquish that right; however, the owner
would only relinquish rights in the Mississippian and Hunton shale
formations as to a well that inadvertently penetrated those two
formations.68
The Commission interpreted the SRDA to limit use of each multiunit horizontal well to developing a targeted reservoir. As a result,
according to the Commission, the Ritter well could not develop the
Mississippian, Springer, and Hunton shale formations. The Order of
the Commission provided for elections to participate in drilling, or alternatively, to separately relinquish rights for each unit. The Order
specifically stated that any owner subject to the Order could separately elect the Woodford, Mississippian, and Springer units. In sum,
the Commission pooled the units but declined to “aggregate” them for
development, election, and relinquishment purposes.
Appealing the order, Continental argued that it had the right to
pool several discrete common sources of supply such that owners in all
the pooled formations must elect to participate in the cost of drilling
and completion of the Woodford well—or their right to drill in all
common sources of supply would be transferred by operation of law
to Continental. Fairfield protested, complaining inter alia that Continental had declined to recommend separate elections for each of the
formations.
After reviewing the case and applicable legal principles, the Court
of Appeals concluded that only the Woodford and its associated common sources of supply were “affected units” for the Ritter well. Consequently, this case never reached consideration of the remaining
formations for possible pooling with the Woodford because they are
66. OKLA. STAT. tit. 52, §§ 87.6–87.9 (Supp. 2019).
67. Unpublished Opinion No. 116,284 (Okla. Civ. App. June 13, 2018).
68. Id.
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not, under the facts in this case, “affected units” for the Ritter well.69
Therefore, the Court found that the SRDA does not, under the facts
of this case, provide authority for pooling the four formations.
In conclusion, the Court held that Continental sought to aggregate
the four shale formations so as to require an election on the Ritter
well or relinquish its rights to drill in all four of them. The Commission denied that request and entered an Order which pooled the
targeted formation and its associated common sources of supply and
made separate provisions for other formations. The Court concluded
that the Commission’s denial of the application was in accordance
with general pooling law principles applicable at the time of the decision. In addition, the evidence here indicated that only the Woodford
and its associated common sources of supply were “affected units.”
Therefore, the Commission’s decision was affirmed under the SRDA.
The Court of Appeals specifically stated in the findings that its opinion was limited to the facts of the case.
69. The Court noted that the phrase “affected unit” is not separately defined in 52
O.S. § 87.8. However, the Court found that the term clearly means the unit where the
well is drilled or proposed (here the Woodford unit) together with its associated common sources of supply. Id.

OREGON
By: Eric L. Martin†
I. INTRODUCTION
Legal developments in Oregon between 2017 and 2018 concerning
the oil and gas industry primarily involved downstream issues, which
reflects the fact that Oregon is not a major hydrocarbon producer.1
According to the U.S. Energy Information Administration, Oregon
ranks 28th out of the 34 states that produce natural gas in the United
States.2 Crude oil is neither produced nor refined in Oregon.
II. CASE LAW
A. Oregon Clean Fuels Program Survives Dormant
Commerce Clause Challenge
Relying heavily on its 2013 decision concerning California’s Low
Carbon Fuel Standard (“LCFS”),3 the Ninth Circuit Court of Appeals
upheld Oregon’s Clean Fuels Program (“CFP”) from a Dormant
Commerce Clause challenge in American Fuel & Petrochemical Manufacturers v. O’Keeffe.4 The CFP is intended to reduce greenhouse gas
emissions from transportation fuels in Oregon to at least 10% lower
than 2010 levels by 2025.5 The court quickly resolved the plaintiffs’
claims that the CFP unconstitutionally discriminates on its face, in
purpose, and in effect against interstate commerce. Rather than dis† Eric L. Martin is a partner with the Stoel Rives LLP in Portland, Oregon.
1. For a broader look at oil and gas law in Oregon, see Eric Martin & Jerry Fish,
“Mineral Rights,” Oregon Real Estate Deskbook (2015).
2. U.S. ENERGY INFO. AGENCY, Oregon: State Profile and Energy Estimates,
https://www.eia.gov/state/?sid=OR [https://perma.cc/9RHF-BR4E] (last visited Dec.
9, 2019).
3. See Rocky Mountain Farmers Union v. Corey, 730 F.3d 1070 (9th Cir. 2013).
4. Am. Fuel & Petrochemical Mfrs. v. O’Keeffe, 903 F.3d 903 (9th Cir. 2018).
5. OR. ADMIN. R. 340-253-0000(2) (2017).
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criminating against fuels based on the state of production, the court
found that the CFP discriminates against fuels based on lifecycle
greenhouse gas emissions, and public officials’ statements about the
economic benefits of the CFP to Oregon were insufficient to establish
a discriminatory purpose.6 As to the alleged discriminatory effect, the
court found that the CFP placed essentially no burden on interstate
commerce. The court noted that out-of-state fuel producers generated
credits and sometimes more credits than Oregon’s fuel producers even
after accounting for transportation-related emissions. Additionally,
the court found that “the pleadings do not provide a plausible basis
from which to infer that the [CFP] will shift market shares to in-state
biofuel producers, as opposed to biofuel producers in general,” and
thus, it did not discriminate against interstate commerce.7
The court then turned to the United States Supreme Court’s Pike v.
Bruce Church balancing test.8 Under Pike, nondiscriminatory state
and local laws that only have “incidental” effects on interstate commerce are nonetheless unconstitutional if “the burden imposed on
such commerce is clearly excessive in relation to the putative local
benefits.” Here, the Ninth Circuit concluded that the plaintiffs had
failed to plausibly allege that the economic and administrative burdens imposed on out-of-state fuel producers were clearly excessive in
light of the state’s substantial interest in mitigating the environmental
effects of greenhouse gas emissions from transportation fuels.”9 The
court also rejected the plaintiffs’ argument that the CFP constituted
extraterritorial regulation and was preempted by the Clean Air Act.10
B. U.S. Supreme Court Stays Oregon Constitutional
Climate Change Case
In 2015, a group of students filed suit—Juliana v. United States—
against the federal government in Oregon, alleging that federal fossil
fuels policy over the last 50 years constituted a deprivation of their
rights under the U.S. Constitution. This is because the federal government knew during that period that carbon dioxide emissions were
causing global warming. In denying the federal government’s motion
to dismiss the following year, the district court recognized a fundamental right “to a climate system capable of sustaining human life.”11
In 2018, the district court issued its long awaited decision on the federal government’s motions for judgment on the pleadings and sum6. American Fuel, 903 F.3d at 911–12.
7. Id. at 916.
8. See Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).
9. Am. Fuel & Petrochemical Mfrs., 903 F.3d at 916 (citing Minnesota v. Clover
Leaf Creamery Co., 449 U.S. 456, 473 (1981)).
10. Id. at 916–17.
11. Juliana v. United States, 217 F. Supp. 3d 1224, 1250 (D. Or. 2016).
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mary judgment.12 First, the court dismissed (without prejudice)
President Trump as a defendant, concluding that “effective [injunctive
and declaratory] relief is available through a lawsuit addressed only to
lower federal officials.”13 Next, the court distinguished between claims
for damages and claims for equitable relief, finding that the Administrative Procedures Act’s “comprehensive remedial scheme” did not
preclude the plaintiff’s constitutional claims for equitable relief.14
The court then turned to standing, separation of powers, due process, and public trust doctrine arguments that it had previously considered in the context of the federal government’s prior motion to
dismiss15 and found that the plaintiffs’ claims survived summary
judgement too. For example, the federal government argued that the
plaintiffs had not demonstrated federal “deliberate indifference” to
the plaintiffs’ safety sufficient to satisfy the “danger creation” exception to the general rule that due process rights do not impose an affirmative obligation on the federal government to protect against
harm.16 Recognizing that the plaintiffs will need to “clear a very high
bar to ultimately succeed,” the court nonetheless concluded that they
had introduced sufficient evidence to demonstrate a question of material fact regarding “deliberate indifference.”17
The court also analyzed the plaintiffs’ equal protection claims, declining to recognize “posterity” as a suspect class that should apply
strict scrutiny.18 However, the court did conclude that strict scrutiny
should be applied because the plaintiffs had alleged an infringement
of a fundamental right, namely the aforementioned “right to a climate
system capable of sustaining human life.”19 Like the plaintiffs’ due
process claims, evaluation of this claim “would be aided by further
development of the factual record.”20
With the trial scheduled to begin shortly after this decision was issued, the federal government quickly filed a motion with the United
States Supreme Court to stay the case pending its decision on a concurrently filed writ of mandamus. Chief Justice Roberts granted the
requested stay.21
12. Juliana v. United States, No. 6:15-CV-01517-AA, 2018 WL 4997032, at *1 (D.
Or. Oct. 15, 2018) (Stating that earlier in 2018 the Ninth Circuit Court of Appeals had
denied the federal government’s petition for a writ of mandamus).
13. Id. at *10.
14. Id. at *13.
15. Juliana, 217 F. Supp. 3d at 1235.
16. Juliana, 2018 WL 4997032, at *27.
17. Id. at *29.
18. Id. at *31–32.
19. Id. at *32.
20. Id.
21. U.S. Supreme Court Order No. 18A410 (Oct. 19, 2018), https://www.supreme
court.gov/orders/courtorders/101918zr1_086c.pdf [https://perma.cc/5UF7-V6BS]. In
July 2018 the U.S. Supreme Court declined a prior motion by the federal government
for a stay. U.S. Supreme Court Order No. 18A65 (July 20, 2018), https://www.supreme
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Another Dormant Commerce Clause Challenge: Portland’s Ban
on Fossil Fuel Terminals Survives

The Oregon Court of Appeals held in Columbia Pacific Building
Trades Council v. City of Portland that the city’s ban on new or expanded “bulk fossil fuel terminals” did not violate the Dormant Commerce Clause.22 The court first concluded that the amendments could
not discriminate against interstate commerce in effect by “examin[ing]
how the amendments affect out-of-state versus in-state bulk exporters
of fossil fuels.”23 The court found that out-of-state exporters were not
discriminated against in-state interests because Oregon lacks in-state
bulk exporters of fossil fuels.24 Having concluded that the ban did not
discriminate against interstate commerce, the court assessed whether
it was nonetheless unconstitutional under the aforementioned Pike
balancing test. Here, the court found that the plaintiffs had not carried
their burden because the record did not contain sufficient information
regarding the ban’s burden on interstate commerce.25 The Oregon Supreme Court subsequently declined to review this decision.
D. Unlawful 35¢ Debit Card Fee for Gasoline Purchases Becomes
$409 Million Damage Award
In Scharfstein v. BP West Coast Products, LLC the Oregon Court of
Appeals upheld a jury verdict that the defendant’s 35¢ charge for using a debit card to buy gasoline violated Oregon’s Unlawful Trade
Practices Act (“UTPA”) and the resulting $409 million statutory damage award.26 In response to consumer complaints that gas stations
were not adequately disclosing debit and credit card fees, Oregon’s
Gasoline Price Advertising Rule was updated in 2011 to define “conditions” that must be displayed on street signs and gas pumps as “any
payment method (e.g., credit), service level (e.g., full service or mini
service), or any other modifying circumstance affecting the price per
unit of measurement of motor vehicle fuel from the lowest cash
price.”27 The plaintiffs alleged that the defendant had not disclosed its
35¢ charge for using a debit card on street signs and gas pumps, and
court.gov/orders/courtorders/073018zr_8mjp.pdf [https://perma.cc/NX5F-UT68] (stating “The breadth of respondents’ claims is striking, however, and the justiciability of
those claims presents substantial grounds for difference of opinion.”).
22. 412 P.3d 258, 272 (2018). For more analysis of this decision and others concerning local government actions to disrupt the oil and gas industry, see Eric L. Martin, Federal Roadblocks to Local Governments’ Efforts to Stymy Crude Oil
Transportation and ‘Keep It in the Ground’, 64 ROCKY MOUNTAIN MIN. L. INST. 25-1
(2018).
23. Columbia Pacific Building Trades Council, 412 P.3d at 264–5. Facial discrimination had not been alleged, and the court did not assess whether the purpose of the
local government’s ban was to discriminate against interstate commerce.
24. Id.
25. Id. at 267.
26. 423 P.3d 757 (2018).
27. OR. ADMIN R. 137-020-0150(1)(b) (2011).
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they brought a class action lawsuit to recover $200 in statutory damages per class member.
On appeal, the defendant argued that its 35¢ debit card fee was not
a “condition” that needed to be disclosed because it was a flat fee that
did not affect the price per gallon.28 The court rejected the argument:
If one adds the 35-cent fee to the total cash price of the fuel dispensed, and divides that by the number of gallons dispensed, the
result is an increase in the price per unit of measurement of motor
vehicle fuel from the lowest cash price. For example, if a customer
buys $5.00 of gas in cash and receives two gallons, the cash price per
unit is $2.50 per gallon (5 ÷ 2 = 2.5). However, if a customer buys
$5.00 of gas and uses a debit card the customer pays $5.35 for two
gallons of gas, which results in a debit card price per unit of $2.67
per gallon (5.35 ÷ 2 = 2.675). In that example, the debit card fee
increases the price per gallon by 17 cents. Thus, the 35-cent debit
card fee makes an actual difference on “the price per unit of measurement of motor vehicle fuel from the lowest cash price.”29

Plus, the court noted that the 2011 update to the Gasoline Price Advertising Rule was intended to address this very situation.30
The court also rejected the defendant’s argument that the plaintiffs’
UTPA claim under ORS 646.608(1)(u) for unfair or deceptive conduct
required that the plaintiffs prove that the class would have relied on
the required disclosure that the defendant failed to make. This is because the Oregon Supreme Court had recently found for a UTPA
claim under ORS 646.608(1)(e) for a misrepresentation.31 However,
the court distinguished a UTPA misrepresentation claim from a
UTPA failure to make legally required disclosure claim, finding that
the UTPA requires that a customer’s ascertainable loss, rather than
his or her purchase, be the result of the unfair trade practice.32
III. EXECUTIVE ORDERS
In January 2018, the Trump Administration released a draft of its
proposed 2019–2024 Outer Continental Shelf Oil and Gas Leasing
Program (“Draft Proposed Program”), which contemplated one lease
sale off the coast of Oregon and Washington in 2021.33 The Bureau of
Ocean Energy Management estimates undiscovered, technically recoverable resources on the Pacific Northwest’s outer continental shelf
28. Scharfstein, 423 P.3d at 763.
29. Id.
30. See id. at 765.
31. Id. at 769 (citing Pearson v. Philip Morris, Inc., 361 P.3d 3 (Or. 2015)).
32. Id. at 768.
33. 83 Fed. Reg. 829 (Proposed Jan. 8, 2018). In 2010 the Oregon Legislature enacted a moratorium until 2020 on oil and gas leasing in Oregon’s territorial sea (i.e.,
within 3 miles off the coast).
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of 400 million barrels of oil and 2.28 trillion cubic feet of natural gas.34
The Draft Proposed Program noted that Oregon Governor, Kate
Brown, strongly opposed new leasing activity off the coast of Oregon.35 In October 2018, Governor Brown reinforced her opposition by
issuing Executive Order No. 18-28, which directs all state agencies to
exercise all lawful authority and discretion in accordance with the following policy:
It is the policy of the State of Oregon to oppose the exploration and
production of oil or gas off the Oregon Coast, including on the
OCS, and to prevent the development of any infrastructure associated with offshore oil or gas drilling, in order to protect coastal
economies, marine fisheries, the environment, public health and
safety, and cultural resources.36

This directive is primarily aimed at (1) oil and gas infrastructure that
would cross Oregon’s submerged and submersible lands, (2) consistency review under the Coastal Zone Management Act, 16 U.S.C.
§ 1456, and (3) section 401 water quality certifications under the
Clean Water Act, 33 U.S.C. § 1341.
34. BUREAU OF OCEAN MGMT., ASSESSMENT OF UNDISCOVERED TECHNICALLY
RECOVERABLE OIL AND GAS RESOURCES OF THE NATION’S OUTER CONTINENTAL
SHELF, 2016a, https://www.boem.gov/Oil-and-Gas-Energy-Program/Resource-Evalua
tion/Resource-Assessment/UTRR-Update.aspx [https://perma.cc/6F3D-XZQQ].
35. BUREAU OF OCEAN MGMT., 2019–2024 NATIONAL OUTER CONTINENTAL
SHELF OIL AND GAS LEASING DRAFT PROPOSED PROGRAM at 9-6 (2018), https://
www.boem.gov/NP-Draft-Proposed-Program-2019-2024/.
36. Exec. Order No. 18-28 (Oct. 24, 2018), https://www.oregon.gov/gov/Docu
ments/executive_orders/eo_18-28.pdf [https://perma.cc/72TH-V6RV].

UTAH
By: Mark Burghardt & Gage Zobell †
I. INTRODUCTION
Oil and gas production has long been an important sector of the
Utah economy. Due to the recent uptick in oil and gas prices, production has increased.1 Oil production in Utah tripled from 2003 to 2014
when the price of crude oil fell.2 With rebounding prices, production
in the state has rebounded and monthly production stands at around 3
million barrels, placing Utah among the top ten states in crude oil
production.3 In light of the renewed crude oil production, the state’s
legal framework governing oil and gas law continues to adjust and
develop.
This article examines the recent changes in caselaw, statutes, and
regulations surrounding Utah’s oil and gas industry. The article begins with an overview of recent case law promulgated by Utah’s federal and state courts. The cases address a number of issues ranging
from due process in tax sales to consideration of reasonable alternatives in a National Environmental Policy Act (“NEPA”) Environmen† Mark Burghardt is a Partner with Dorsey & Whitney, LLP in their Salt Lake
City office where his practice focuses on oil and gas development on private, state,
federal, and Indian lands throughout the west. Gage Zobell is an Associate with Dorsey & Whitney, LLP also in their Salt Lake City office where his practice focuses on
natural resource development, public access, and water law.
1. Utah Field Production of Crude Oil, U.S. ENERGY INFO. ADMIN., https://
www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFPUT1&f=M [https://
perma.cc/8F33-7ULW] (last visited Nov. 3, 2018).
2. Id.
3. Petroleum & Other Liquids: Crude Oil Production, U.S. ENERGY INFO. ADMIN., https://www.eia.gov/dnav/pet/pet_crd_crpdn_adc_mbbl_m.htm [https://perma.cc/
C39L-4WDW] (last visited Nov. 3, 2018).
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tal Assessment.4 Finally, the Article examines recent changes to
Utah’s forced pooling statutes, conflicts between existing case law and
newly enacted statutes, and the required rulemaking being drafted to
harmonize the two.
II. CASE LAW
A. Federal Cases
Among the recent changes in oil and gas caselaw are two cases from
the United States District Court for the District of Utah. The first,
EnerVest, Ltd. v. Jewell, addressed the timeframe in which the BLM is
required to issue a permit or give notice of a deferral for a properly
submitted application for permit to drill (“APD”).5 The second, S.
Utah Wilderness All. v. U.S. Dep’t. of the Interior, provided extensive
discussion on reasonable alternatives within a NEPA Environmental
Assessment (“EA”).6
1. EnerVest, Ltd. v. Jewell
EnerVest, an oil and gas producer with leasehold interests in federal
public lands in Utah, submitted ten APDs for wells on lands managed
by the Bureau of Land Management (“BLM”) in September 2016. Although the APDs were complete, the BLM office failed to either approve or defer a decision on the APDs. After months of delay,
EnerVest sought a writ of mandamus to compel the BLM to approve
the APDs. In reviewing the matter, the federal court in Utah found
that the BLM’s action on the APDs was “long overdue” and ordered
the BLM to take action immediately.7 The Mineral Leasing Act
(“MLA”) sets mandatory deadlines for the BLM to process APDs.8
Those deadlines require the BLM to respond to a submitted APD
within ten days to inform the operator whether the APD is complete,
and if not, what additional information is necessary for the APD to be
deemed complete.9 The BLM stipulated that EnerVest’s APDs were
in fact complete and conceded that the motion to require the BLM to
issue a decision was appropriate. The parties disagreed on whether the
BLM should be compelled to issue the APDs. EnerVest argued that if
the APDs were complete, as conceded by the BLM, then the BLM
had a non-discretionary duty to issue the permits.
Due to the MLA’s explicit mandatory deadlines, the court found
that limited mandamus relief was warranted and ordered the BLM to
4. See Jordan v. Jensen, 391 P.3d 183, 189 (Utah 2017); see also S. Utah Wilderness All. v. United States DOI, 250 F. Supp. 3d 1068, 1073 (D. Utah 2017).
5. EnerVest, Ltd. v. Jewell, No. 2:16-cv-01256-DN, 2016 U.S. Distr. LEXIS
180483, at *6–7 (D. Utah Dec. 30, 2016).
6. S. Utah Wilderness All., 250 F. Supp. 3d at 1073.
7. EnerVest, 2016 U.S. Distr. LEXIS 180483 at *9.
8. 30 U.S.C. §§ 181–287 (2012).
9. See 30 U.S.C. § 226(p)(1) (2012).
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issue a decision within five days.10 The court, however, agreed with
the BLM and found that while it could compel the BLM to “take action,” it could not order the BLM to “take a specific action.”11 The
court instead compelled the BLM to act within five days and left the
“discretion to decide how to act” to the BLM “so long as the action is
not arbitrary and is supported by substantial evidence.”12
The court’s decision reinforced the mandatory timelines under the
MLA that require the BLM to take action. However, the court’s reluctance to compel the BLM to take a specific action leaves some
doubt as to whether the BLM’s duty to approve all complete APDs is
mandatory.
2. S. Utah Wilderness All. v. U.S. Dep’t. of the Interior
In S. Utah Wilderness All. v. U.S. Dep’t. of the Interior, the Southern
Utah Wilderness Alliance (“SUWA”) lead a coalition of plaintiffs in
filing a motion for review of agency action challenging a 2011 BLM
decision to issue four oil and gas leases and subsequently approving
APDs for seven wells on those leases.13 SUWA’s challenge was twofold, first arguing that the BLM’s finding of no significant impact
(“FONSI”) regarding issuance of the four leases was arbitrary, as the
BLM’s EA did not adequately consider several alternatives.14 Second,
SUWA argued that the BLM failed to take a “hard look” at the impacts of the approved seven-well project.15
The court dismissed the challenge to the issuance of the seven-well
project for mootness, and rejected SUWA’s claim that the BLM’s decision to issue the leases was based on a deficient EA. In so deciding,
the court provided an extensive analysis on a NEPA requirement to
“incorporate a range of reasonable alternatives” into an EA. Although the BLM only considered one alternative, the “no action alternative,” this analysis was sufficient because in light of the BLM’s
previous analysis on other alternatives. Prior to conducting the EA,
the BLM had previously drafted a resource management plan
(“RMP”) and had conducted an environmental impact statement
(“EIS”) on a neighboring natural gas field. In these other documents,
the BLM had considered other alternatives, including those alleged
deficient by SUWA in the current EA. In the RMP, the BLM had
already decided “where and under what conditions leases would be
issued.”16 The BLM had merely extended this decision along with the
previously considered alternatives into its EA analysis. Therefore, the
10.
11.
12.
13.
14.
15.
16.

EnerVest, 2016 U.S. Distr. LEXIS 180483 at *10.
Id.
Id. at *9.
250 F. Supp. 3d 1068, 1072–73 (D. Utah Mar. 31, 2017).
Id. at 1078.
Id.
Id. at 1081.
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BLM was not required to reconsider these duplicitous alternatives
when conducting its EA for issuing oil and gas leases. The court held
that:
NEPA does not require an agency to conduct a “separate analysis of
alternatives which are not significantly distinguishable from alternatives actually considered, or which have substantially similar
consequences.”17

Thus, the previous review of a range of rejected alternatives in the
RMP and EIS was sufficient for the EA to decline reanalyzing those
alternatives. Further, one of SUWA’s proffered alternatives ran
counter to the RMP and would have “up-ended the [current] land-use
decisions.”18 For these reasons, the court rejected SUWA’s argument
and found that the BLM had “adequately gauged the environmental
impacts of issuing leases” although its EA only considered the noaction alternative.19
The court’s decision provides support that agencies need not review
all alternatives offered by project opponents, so long as those alternatives are either: (i) considered and rejected in a previous analysis, or
(ii) run counter to existing land use plans.
B. State Cases
Similar to the federal cases already discussed, Utah has had several
important state cases that clarified certain issues involving state oil
and gas law. These issues decided, among other things, due process, a
life estate’s right to mineral production, and imposition of a joint operating agreement (“JOA”) on an objecting working interest owner.
1. Jordan v. Jensen
In Jordan v. Jensen, the Utah Supreme Court held that a severed
mineral interest owner, who never received notice of a tax sale, was
not barred by the four-year statute of limitations from challenging the
sale.20 In Jordan, owners of a severed mineral estate sought to quiet
title to the mineral estate against the surface estate owners following a
county tax sale of the lands, for which the mineral owners never received notice. The Court limited its holding to this due process issue
and declined to address the issue of whether the county had assessment authority over a nonproducing mineral interest.21 The Court an17. Id. at 1080; see also Headwaters, Inc. v. Bureau of Land Mgmt., 914 F.2d 1174,
1181 (9th Cir. 1990); N.M. ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683,
711 (10th Cir. 2009) (“agencies are excused from analyzing alternatives that are not
significantly distinguishable from those already analyzed.”).
18. S. Utah Wilderness All., 250 F. Supp. 3d at 1082.
19. Id. at 1085.
20. 391 P.3d 183 (Utah 2017).
21. Id. at 187–88.
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alyzed whether Utah’s four-year statute of limitations22 prevented a
challenge to the tax title even though the mineral owners never received notice of the county’s tax sale.23 The failure to receive notice
implicated a taking, and a potential violation of the Due Process
Clause of the United States Constitution’s Fourteenth Amendment.24
The Utah Supreme Court previously rejected a challenge to a tax
sale based on the predecessor to the current four-year statute of limitations.25 The Court opined that “a failure to provide notice or a due
process violation does not prevent [the statute of limitations] from applying to ‘validate tax titles.’”26
Overturning case law precedent, the Utah Supreme Court held that
the state’s statute of limitations does not prevent a party from challenging a tax sale if constitutionally adequate notice is not provided to
that party.27 The Court rejected the argument that the tax sale was
sufficient constructive notice because the mineral owner’s names and
addresses were “reasonably ascertainable and known to the county.”28
Where the address of the mineral owner is reasonably ascertainable,
in order to be constitutionally adequate, the notice must be mailed to
the last known address or given in some other manner ensuring delivery.29 The Court concluded that because the mineral owners did not
receive constitutionally adequate notice, and their address was reasonably ascertainable, the county did not have jurisdiction over the mineral interest. Thus, the tax title was void to the extent it purported to
convey the mineral interest.30
2. In re Estate of Womack
The Utah Supreme Court in In re Estate of Womack declined to
clarify whether the proceeds of production attributable to a life estate
are owned by the life tenant or remaindermen.31 Twenty-two years
following the settling of the decedent’s estate, a son and one of the
decedent’s heirs sought to reopen the estate in order to interpret a
provision of the will.32 The life tenants contended that the will, when
properly interpreted, granted life estates to the decedent’s children
with the remainder vesting in his grandchildren. Prior to reaching the
Utah Supreme Court, the Utah Court of Appeals rejected the petition
to reopen the estate and construe the will in favor of the life tenants,
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

UTAH CODE ANN. § 78B-2-206 (West 2018).
Jordan, 391 P.3d 183, 189.
Id.
Id. at 195 (citing Hansen v. Morris, 283 P.2d 884 (Utah 1955)).
Id. at 191 (quoting Hansen, 283 P.2d at 885 (Utah 1955)).
Id. at 194.
Id. at 195.
Id. at 75.
Id. at 196.
Womack v. Leavitt (In re Estate of Womack), 398 P.3d 1046 (Utah 2017).
Id. at 1047.
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citing the applicable statute of limitations.33 In addition to rejecting
the petition on procedural grounds, the lower court cited the openmines doctrine and concluded that the remaindermen were entitled to
the proceeds of production because the will did not specify otherwise.
The lower court indicated that “[l]ife estates in mineral rights, by default, do not encompass a right to any proceeds from new mineral
extraction.”34 The court of appeals found that a prior estate closing
order “implicitly granted extraction proceeds to [the remaindermen]
(albeit by default).”35 Thus, the Utah Court of Appeals found the
right to the proceeds of production in the remaindermen and further
held that a petition to reopen the estate was time barred.36
The Utah Supreme Court partially sided with the lower court by
refusing to reopen the estate on statute of limitation grounds but
failed to determine whether the remainder of life estate held the right
to proceeds of production.37 Therefore, the Court vacated the lower
court’s decision insofar as it determined the rights of the life tenants
vis-à-vis the remaindermen with respect to “rents, royalties, bonuses,
and other income from mineral production.”38 Although the Court
chose to not determine which party had a right to the proceeds of
production, it did note that their relative rights could be determined in
other ways, such as an action for interpleader.39 Therefore, it remains
an open question of Utah law whether the proceeds of production are
attributable to the remainder or life estate.
3. J.P. Furlong v. BOGM
In the case of J.P. Furlong Co. v. Bd. of Oil, Gas & Mining, the
Utah Supreme Court found that the imposition of a joint operating
agreement between an nonconsenting mineral lease owner and a drilling unit operator was just and reasonable.40 After establishing a drilling unit, all but three working interest owners voluntarily pooled their
interests and signed a JOA with EP Energy E&P Company, L.P. (“EP
Energy”), the operator.41 One of the holdouts was J.P. Furlong Company (“Furlong”) who entered into negotiations with EP Energy. After making some progress as to a JOA, negotiations failed and EP
Energy filed a request for action from the Utah Board of Oil, Gas,
and Mining (“BOGM”), to force pooling Furlong with the other hold33. Id.
34. Id. at 1049.
35. In re Estate of Womack, 372 P.3d 690, 695 (Utah 2017), aff’d in part, vacated in
part sub nom. Matter of Estate of Womack, 398 P.3d 1046.
36. In re Estate of Womack, 372 P.3d at 694–95.
37. Matter of Estate of Womack, 398 P.3d at 1050.
38. Id.
39. Id. at 1051.
40. 424 P.3d 858 (Utah 2018).
41. Id. at 860.
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outs.42 BOGM forcibly pooled the interests despite Furlong’s arguments, after which Furlong appealed.43
The Utah Supreme Court ultimately upheld the decision of BOGM.
Furlong argued that the decision by BOGM was not supported by
substantial evidence and that the Board failed to “balance the interest
of the competing parties.”44 While the Court found that BOGM provided a somewhat deficient explanation, that substantial evidence supported its ultimate decision.45 Finally, the Court found that Furlong’s
interpretation of Harken Southwest Corp. v. Board of Oil, Gas & Mining was erroneous. Balancing the interests was not the proper test for
imposition of a JOA. Rather, the just and reasonable test outlined in
section 40-6-6.5(2)(b) of the Utah Code was correct.46 By clarifying
the earlier Harken decision, the Court definitively eliminated any balance of the interests test and thereby granted BOGM greater discretion by upholding the just and reasonable standard.47
The importance of the Furlong decision should not be overlooked.
Perhaps the greatest effect was the Utah Legislature’s action after
Furlong.
III. STATUTES / REGULATIONS
A. 2017 S.B. 191: Section 40-6-2 of the Utah Code
After the Utah Supreme Court upheld the BOGM decision in J.P.
Furlong v. BOGM, the Utah Legislature crafted a legislative solution
to future disputes involving well participation.
These efforts culminated in the 2017 Session when Senate Bill 191
passed. Senate Bill 191 was a revision to the compulsory pooling statutes in section 40-6-2 of the Utah Code, wherein the definitions of a
consenting owner and a nonconsenting owner were modified. The
modifications, in relevant part, are:
(4) “Consenting owner” means any owner who, in the manner and
within the time frame established by the board in rule, consents [in
advance] to the drilling and operation of a well and agrees to bear
[his] the owner’s proportionate share of the costs of the drilling and
operation of the well.
(11) “Nonconsenting owner” means an owner who [after written
notice does not consent in advance] does not, after written notice
and in the manner and within the time frame established by the
42. Id.
43. Id. at 862.
44. Id. at 865 (quoting Harken Southwest Corp. v. Board of Oil, Gas, & Mining,
920 P.2d 1176, 1179 (Utah 1996)).
45. Id. at 865–66.
46. Id. at 865.
47. Id.
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board in rule, consent to the drilling and operation of a well or
agree to bear [his] the owner’s proportionate share of the costs.48

These changes imply that BOGM and the Utah Division of Oil, Gas
and Mining (“DOGM”) began the drafting process and promulgated
administrative rules. In particular, BOGM and DOGM are currently
developing rules to define the manner and time-frame required for
working interest owners to either consent or elect non-consent. At this
time, neither rule has been finally promulgated or approved.
B. 2018 H.B. 419: Section 40-6-6.5(12) of the Utah Code
Further changes to the Utah Code were enacted in 2018 after the
passage of House Bill 419. House Bill 419 changed the law so that a
pooling order and adopted JOA prospectively apply to each subsequently drilled well within a unit, with some exceptions. The newly
crafted statute includes the following:
Except as otherwise provided by a rule made by the board in
accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, the terms and conditions of the board’s initial order pooling all interest in a drilling unit, including the
terms and conditions of a joint operating agreement as
adopted by the board, shall apply to all subsequently drilled
wells in the drilling unit, except as modified by:
(a) An accounting for actual costs incurred for each subsequently
drilled well in the drilling unit:
(b) An accounting for the consenting or nonconsenting status of
the owner of each subsequently drilled well in the drilling unit;
and
(c) The board after the filing of and hearing upon a petition filed
by an affected owner desiring a modification.49

This newly crafted statute potentially offers economic efficiencies for
operators, because a single pooling order can now apply to all subsequently drilled wells within a unit. However, the prospective reach of
this statute appears to conflict with existing Utah case law and the
changes enacted in 2017 by S.B. 191.
The major concern with the newly passed H.B. 419 is the interplay
between it and S.B. 191, or how section 40-6-6.5(12) of the Utah Code
and section 40-6-2 theoretically work together. Under section 40-66.5(12), all terms and conditions of a JOA, and thereby the classification of consenting or nonconsenting owners, is prospectively applied
to all wells. However, the recent changes to section 40-6-2 and existing
case law suggest that an owner be given an opportunity to consent, or
48. Emphasis added. For purposes of this paper we have underlined the newly
added text, italicizing the portions implicating new rulemaking, and bracketing and
striking the text that was removed.
49. Emphasis added. The formatting for new text added is the same as described
in Footnote 38.
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not consent, to each individual well drilled.50 It is problematic for oil
and gas producers to know exactly how the owners are to allow notice
and consent on a per-well basis in light of section 40-6-6.5(12)’s prospective reach. BOGM and DOGM are currently working to draft administrative rules that seek to harmonize the existing law with newly
passed H.B. 419.
50. See Hegarty v. Bd. of Oil, Gas, & Mining, 57 P.3d 1042 (Utah 2002).

FEDERAL: A REVIEW OF THE BLACK LUNG BENEFITS
ACT AND CHANGES IN LITIGATION: FORETELLING
THE FUTURE OF OIL AND GAS?
By: Brad Austin and L.M. Sutter †
The story of coal begins many millions of years ago when soupy
mixes of residual seas, freshwater swamps, and decomposing organic
matter were turned into bogs. Heated below from the Earth’s core
and compressed by the weight of layers constantly added above, this
mix eventually formed coal. The story of American coal mining begins
around 1748 when the first commercial mine in what would become
the United States opened near Richmond, Virginia. The two main
types of coal in this country are bituminous, which is softer and more
easily reached by mining, and the older, harder anthracite. For well
over one hundred years, coal has been one of the leading sources of
energy in the world.
When the outside world came to understand the vastness of the Appalachia coal reserves, innumerable venture capitalists began buying
acre upon acre of mountain land, sinking mines and hiring workers to
uncover the black diamond. It soon became apparent that the labor
needed went far beyond itinerant workers content to live in rowdy
† Attorneys Brad Austin and writer L.M. Sutter work at Wolfe Williams &
Reynolds, a law firm with offices in Norton, Virginia; Roanoke, Virginia; Logan, West
Virginia; Beckley, West Virginia; and Knoxville, Tennessee. Senior partner Joseph E.
Wolfe has been practicing black lung litigation since 1973 and leads a team of five
black lung attorneys (Vernon M. Williams, W. Andrew Delph, Brad Austin, Victoria
Herman and M. Rachel Wolfe) in addition to six attorneys who practice social security and workers’ compensation law. L. M. Sutter is the author of three books on historic baseball: Ball, Bat and Bitumen: A History of Coalfield Baseball in the
Appalachian South; New Mexico Baseball: Miners, Outlaws, Indians and Isotopes, and
Arlie Latham: A Baseball Biography of the Freshest Man on Earth. The first two addressed issues facing the mining communities of both the eastern and western United
States and both won the Sporting News/SABR Baseball Research Award.
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man camps. The companies realized that keeping a steady supply of
miners and their families in communities built near the mines would
ensure consistent and voluminous output. Thus was born the coal
camp or company town, which provided cheap housing and public services to attract miners with families. The rationale behind the company town was two-pronged. First, once a man settled his family in a
coal town with all the ancillary amenities, it would be unlikely that he
would ever quit his job. Secondly, coal towns were an effective tool
used to engender a strong sense of company loyalty and keep labor
agitation at bay. By the 1920s, the Southern Appalachian range was
speckled with these towns, some offering a dizzying array of amenities, others barely more than shambolic camps.

Typical coal camp architecture.

By the end of the nineteenth century, the mining industry of Appalachia produced two-thirds of the coal used in the United States.
And these were not just native mountaineers picking and shoveling;
the Appalachia coal camp was a mix of African-American migrants
from the sharecropping South and European immigrants. Today, a
cursory glance through a phonebook in Virginia, West Virginia, or
Kentucky will show the descendants of Hungarians, Italians, Poles,
Spaniards, and African-Americans whose ancestors came to mine
coal.
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These days coal is no longer king. With so little quality coal left in
the Appalachian Mountains, the company towns are long gone, as are
many of the companies themselves. What is left of the coal camps are
blocks of derelict houses, the sad skeletal reminders of the bright
cookie-cutter communities of the days when coal was the economic
lifeblood. The nearby nexus towns—those that did not mine coal but
thrived off those that did—are now in agonizing decline. If coal is no
longer king, it still holds enormous sway over the people of
Appalachia.
And what about these people? What is left for them and of them as
the coal industry declines? The coal camps are gone, along with the
tight communal sentiment that grew in them. The United Mine Workers union has lost much of its former power. Mining jobs are scarce,
and layoffs are routine. An enduring element of life for Appalachians
is the innate danger involved in mining coal. From 1996 to 2006, out of
a total 366 mining fatalities in the United States, 106 were in Kentucky
and 115 in West Virginia.1
Besides accidents, there is another threat, one that destroys miners
more slowly than a roof fall or methane gas explosion: coal workers’
pneumoconiosis or “black lung” disease. Inhaled coal dust particles
stay in the lungs, causing inflammation, fibrosis and, in the worst-case
scenario, life threatening destruction of lung function. It is an incurable disease with treatment options limited to inhalers, oxygen and, in
the worst cases, a lung transplant.

A miner heads for home.

1. Coal Fatalities: 1900–2018, U.S. DEP’T LAB., MINE SAFETY, & HEALTH ADhttps://arlweb.msha.gov/stats/centurystats/coalstats.asp [https://perma.cc/38YAUBSV] (last visited Jan. 12, 2019).
MIN.,
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Long euphemistically called “miners’ asthma,” coal workers’ pneumoconiosis was considered an illness that miners endured and died
from before the seminal legislation of the late 1960s. The 1968 Farmington Mine disaster stimulated legislation aimed at protecting the
safety of coal miners and safeguarding the health of miners. With a
substantial push from the United Mine Workers of America, the result
was the Federal Coal Mine Health and Safety Act and then the Black
Lung Benefits Act, which not only increased safety standards, but also
provided compensation for miners suffering from coal workers’ pneumoconiosis, and their widows.2 The Act clearly stated that “[t]he first
priority and concern of all in the coal or other mining industry must be
the health and safety of its most precious resource—the miner.”3
When the program first began, the Social Security Administration
awarded compensation funding from the Treasury Department. In
1972, the Act expanded to make mining companies and their insurance carriers liable. The Department of Labor now administers this
program. While industry changes have rocked the world of black lung
litigation, some legal changes have obviously impacted coal miners
positively while others have gravely wounded them. In 1981, the Black
Lung Benefits Revenue Act was legislated to “restore solvency” to the
Black Lung Disability Trust Fund. While the Act did not reduce compensation to miners, it tightened the eligibility requirements for applicants. Specifically, it did away with the presumption of eligibility for
miners who were disabled from a pulmonary or respiratory ailment
and had mined coal for at least fifteen years. It also made a claimant’s
survivor eligible for benefits only if the cause of death was considered
to have been pneumoconiosis exclusively. As might be imagined,
awards declined precipitously.

On the left is a healthy lung. Simple pneumoconiosis is shown in the middle image and
complicated black lung on the right (National Institute for Occupational Safety and Health).

2. Black Lung Benefits Act, 30 U.S.C. § 901 (2012); see also 20 C.F.R. 718 (2017);
20 C.F.R. 725 (2017).
3. Mine Improvement and New Emergency Response Act of 2006, 30 U.S.C.
§ 801 (2012).
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As an additional obstacle for miners, no quantitative limits on admissible evidence existed for either party at that time. This led to a
gargantuan imbalance between the miner, who was sometimes too
sick to earn wages, and his former employer because the coal company had bottomless pockets to pay for evidence. In 2001, Congress
amended the regulations implementing the Federal Coal Mine Health
and Safety Act of 1969. The Amendments streamlined many parts of
the system and limited the quantity of evidence each side could present. The claimant and operator could each submit as affirmative evidence: (1) two chest x-ray interpretations, (2) two pulmonary function
test results, (3) two arterial blood gas studies, and (4) two medical
reports. In addition, each party could submit one piece of evidence
rebutting each piece of evidence submitted by the opposing party.
Lastly, each party can offer one rehabilitative response against the rebuttal. These amendments made a world of difference to coal miners
and their widows.
Attorney Joe Wolfe vividly recalls the early days. “Before 1981, the
percentage of winning claims was about 34. In 1981, it fell to 3% and
stayed there until 2001. The regulatory changes that year increased
the benefits awarded to about 10%.” He notes that President Clinton
spurred the changes to the Act thirty days before leaving office, keeping a promise to the United Mine Workers when they delivered the
state of West Virginia to him in the presidential elections. Now, Wolfe
says, with a favorable Department of Labor examination and two
favorable medical reports, a claimant has a good chance of being
awarded as the reports supporting him will outnumber the coal company’s reports by three to two, assuming the doctors’ credentials are
comparable.
The Patient Protection and Affordable Care Act of 2010
(“PPACA”) restored the two key provisions taken away from miners
and their widows in 1981. The bill included the “Byrd Amendments,”
so named for the late senator Robert Byrd from West Virginia, which
restored the fifteen-year presumption and automatic widow provisions
that had been revoked in 1981. Instead of forcing the miner to prove
that coal dust inhalation caused his black lung disease, the burden of
proof shifts to the coal operators to prove that coal dust did not cause
it. The “automatic widow” provision provides lifetime benefits to certain survivors if the miner received benefits at the time of his death.
Wolfe calculates that the awards are not back to approximately 22%.4
The life of a claim can be extraordinarily long and convoluted. First,
a miner files a claim with the Department of Labor and undergoes a
4. Another bit of good news for miners came in 2016, when the Mine Safety and
Health Administration (MSHA) announced new dust regulations, lowering the concentrations of respirable coal dust from 2.0 milligrams of dust per cubic meter of air
(mg/m3) to 1.5 mg/m3 at underground and surface coal mines. 30 C.F.R. 70.100
(2017).
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complete pulmonary evaluation at the Department’s expense. Coal
workers’ pneumoconiosis can be either clinical or legal. Clinical pneumoconiosis can be proven is detected by x-ray evidence, biopsy, or
autopsy evidence. The legal form of the disease can be proven by establishing through medical evidence that the miner has a respiratory
or pulmonary impairment and that coal mine dust exposure is a substantially contributing cause. If the results of the medical testing show
that the miner is completely disabled due to coal workers’ pneumoconiosis, an initial finding of entitlement is issued.
This finding also identifies the responsible operator—the last coal
company to have employed the miner for a full calendar year. The
responsible operator is liable for benefits awarded. It resolves the
numbers of years the claimant mined coal, an essential element of any
claim. In response to this initial finding, each party may submit additional evidence supporting its position. If the miner submits viable
supporting evidence, then the Department of Labor issues a Proposed
Decision and Order, which provides him with a monthly check and a
health card to begin receiving essential pulmonary care. The monthly
check helps a miner or widow through tough financial times, and also
develops evidence needed to ensure that an initial award is made final
by an administrative law judge. Win or lose, the miner never pays any
attorney’s fees. A victorious claimant is also reimbursed for evidentiary expenses.
The liable coal company can, and almost always does, appeal an
award to the Office of Administrative Law Judges. While pending, the
Black Lung Disability Trust Fund pays the monthly benefits. The Administrative Law Judge (“ALJ”) will conduct a hearing and weigh the
evidence to issue a de novo decision and order. The ALJ’s decision is
governed by the Black Lung Benefits Act, the Regulations, and by the
Administrative Procedures Act. The party who is unhappy with the
ALJ’s decision may appeal to the Benefits Review Board and from
there to the appellate courts and the Supreme Court of the United
States.
There are different criteria for successfully prosecuting a miner’s
claim. A miner with fewer than fifteen years of coal mine employment
must prove that he has a chronic dust disease of the lungs or “pneumoconiosis;” that his pneumoconiosis arose from his coal mine employment; that he is totally disabled; and that the pneumoconiosis
contributes to that disability. As mentioned, the PPACA restored the
fifteen-year presumption, which states that if a miner has fifteen or
more years of coal mine employment and has a disabling pulmonary
impairment, it is the operator’s burden to prove that the impairment is
unrelated to coal dust inhalation.
The last type of case is that involving “complicated” coal workers’
pneumoconiosis or “progressive massive fibrosis,” the worst manifestation of the disease. Complicated coal workers’ pneumoconiosis is
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increasing at an alarming rate in the southern Appalachian coalfields,
suggesting staggering ramifications for miners and their families.
“Simple” coal workers’ pneumoconiosis, the most common kind,
presents in small discrete opacities throughout the lungs. When those
small opacities begin to coalesce, the result is the destruction of functioning lung tissue required for breathing. While simple pneumoconiosis can be fatal, complicated carries a much greater risk of mortality.
Thus, the Regulations make special provisions for this terrifying illness. Federal law provides that when a chest x-ray shows that there is
an opacity measuring more than one centimeter in diameter, there is
an irrebuttable presumption that the miner is totally disabled by pneumoconiosis.5 Again, the burden of proof falls to the miner to provide
evidence of the large opacity and that it results from coal dust inhalation. Federal regulations state that the miner should be awarded,
whether he has a disabling impairment proven by testing or not. The
sad history of progressive massive fibrosis is that, whether a miner is
disabled or not at that moment, he is very likely to become disabled,
suffer complete respiratory failure, and die.
Dr. Kathleen DePonte has been reading black lung x-rays in the
coalfields for over thirty years as a board-certified radiologist and National Institute for Occupational Safety and Health (“NIOSH”) certified B-reader.6 As a physician tasked with interpreting black lung xrays every day, she provides a simple visual guide for the layman,
which helps illustrate the sizes of damaged tissue in cases of complicated coal workers’ pneumoconiosis.7 The lowest level opacity of complicated is ranked “A,” which Dr. DePonte describes as the size of a
small grape and approximately two inches wide, or the size of a small
plum. A “B”-sized opacity could be the size of an orange, and “C”
might be the size of a grapefruit. While x-rays can detect large opacities, she says that they tend to be flat with indistinct margins. “If it is
on a background of a high-profusion of small opacities, it can be like
trying to see through a snowstorm.” Computerized Tomography
(“CT”) scans, she says, are better tools for identifying progressive
massive fibrosis.
Recent studies from the Center for Disease Control (“CDC”) and
NIOSH show a disturbing rise of complicated cases in a “hot spot” on
the shared borders of the Virginia, Kentucky, and West Virginia
coalfields. Like most medical and legal professionals who deal with
pneumoconiosis, DePonte is alarmed by this spike. “I think the crisis
that we’re seeing now is really just the beginning,” she says. “It has to
5. 30 U.S.C. § 921(c)(3)(A) and (C) as implemented by 20 C.F.R. §718.304(a).
6. The B-reader program at NIOSH (National Institute for Occupational Safety
and Health) offers training and certification to physicians who demonstrate proficiency in classifying pneumoconiosis on chest x-rays. Although any physician can become a “B-reader,” more weight is given to B-readers who are certified radiologists.
7. From an October 14, 2018 interview.
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do with the declining amount of coal but increased extraction. You’re
taking out a much higher percentage of rock because the coal is mined
out.” What worries her more is an aspect of pneumoconiosis which is
consistently at the crux of litigation: the latent and progressive nature
of the disease, in both its simple and complicated forms. “The disease
may not appear until many years following exposure. There may be
years—even decades—between exposure ending and the appearance
of simple or complicated pneumoconiosis.” The physician describes a
case that recently made the rounds of radiologic circles. It concerns a
man who only mined coal in his twenties, then moved to Connecticut
and suffered no more coal dust exposure. “He was asymptomatic for
fifty years, then, in his seventies, started developing respiratory symptoms. It was discovered that he had progressive massive fibrosis. This
may be an extreme example, but it illustrates the latency of the disease.” That latency, and the cautionary tale of this former miner, concerns DePonte in light of all the recent mine closures and the men and
women who are now out of work. “So many will have left the area in
search of jobs and then later they’ll develop symptoms. That worries
me because of the unfamiliarity with pneumoconiosis outside the area.
Doctors may be exposed to it in their training but may never see it
again.” And, according to DePonte, the “classic” radiographic picture
of coal workers’ pneumoconiosis—the only one aspiring radiologists
are likely to see in school—is not the only way the disease presents.
“The radiographic appearance of coal workers’ pneumoconiosis is
highly variable and requires years of experience for a radiologist to
make a confident diagnosis on the basis of imaging studies, avoiding unnecessary surgical procedures which cause additional loss of
lung function.”
Contributing to the hot spot dilemma is the decline of the United
Mine Workers influence in the area, which causes miners to work
longer hours and cuts down the time needed to expel some of the dust
through coughing. Perhaps most tragically, more young men are developing the disease—some facing total disability and imminent death
while in their forties. Virginia attorney Joe Wolfe has joined forces
with the National Coalition of Black Lung Clinics to draw attention to
this plague by employing constructive criticism to urge the CDC to
name it a public health crisis.8 While the CDC and NIOSH have noted
the stark rise in cases of complicated black lung, Wolfe and the Coalition state without hesitation that their shared experience shows much
higher numbers—perhaps ten to twenty times higher—than reported
by the government agencies. More investigations have followed, with
award-winning investigative journalist Howard Berkes authoring a se-

8. A March 3, 2017 letter to the Center for Disease Control has been provided to
the law review.
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ries of pieces on progressive massive fibrosis for National Public
Radio.9
On the other end of the litigation spectrum are the challenges attorneys face when representing the coal companies and their insurance
carriers. The task is straightforward: if they cannot have their clients
dismissed from responsible operator status, they must prove that the
miner does not suffer a disabling impairment due to pneumoconiosis.
Most coal company law firms spend an estimated $10,000 to $30,000 to
this end, primarily on the opinions of physicians. Company doctors
are traditionally retired or semi-retired and have time to bulk up their
reports to include reviews of the entire record. In contrast, physicians
evaluating on behalf of claimants are yeoman workers, who conduct
as many black lung examinations a day as possible, leaving little time
for in-depth record reviews. Miners are often hobbled by financial status to pay for these examinations. Joe Wolfe considers the disparity in
evidence budgets an example of unequal justice, although fully understanding a company’s right to defend itself.
Physicians on both sides have been found guilty of bias, but the percentages are not comparable. Coal company doctors’ pneumoconiosis
denials far outpace those physicians who diagnose the disease. For
many years, coal companies relied on radiologist Dr. Paul Wheeler of
the prestigious Johns Hopkins’s black lung program. But in 2013, a
Pulitzer-prize winning report from the Center for Public Integrity
found that in more than 1,500 cases decided since 2000, Dr. Wheeler
never found complicated coal workers’ pneumoconiosis. “When
Wheeler weighed in, miners lost nearly 70 percent of the time before
administrative law judges.”10 The exposé led the Department of Labor
to denounce Dr. Wheeler’s readings as no longer credible, and Johns
Hopkins voluntarily shuttered its black lung program. Dr. George
Zaldivar is a coal company pulmonologist who consistently denies
coal workers’ pneumoconiosis. Like Dr. Wheeler, Dr. Zaldivar’s opinions were deemed so untrustworthy that he is no longer on the Department of Labor’s approved providers list.11
Joe Wolfe worries that new judges who are unfamiliar with Appalachia, coal mining, and the unique challenges innate to this field of
litigation may be swayed by evidence of curriculum vitae and bulk of
report. “They could read a company doctor’s medical opinion, and it
9. Howard Berkes, Advanced Black Lung Cases Surge in Appalachia, NAT’L
PUB. RADIO (Dec. 15, 2016, 6:13 PM), https://www.npr.org/2016/12/15/505577680/ad
vanced-black-lung-cases-surge-in-appalachia [https://perma.cc/64QP-JVAX].
10. Chris Hamby, Brian Ross, & Matthew Mosk, Johns Hopkins Medical Unit
Rarely Finds Black Lung, Helping Coal Industry Defeat Miners’ Claims, PUB. INTEGRITY (Oct. 30, 2013), https://publicintegrity.org/environment/johns-hopkins-medicalunit-rarely-finds-black-lung-helping-coal-industry-defeat-miners-claims/ [https://per
ma.cc/DZV5-525U] (last updated Jan. 13, 2015).
11. Letter from U.S. Department of Labor to George L. Zaldivar, M.D. (Nov. 18,
2015) (on file with author).
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appears to be a sterling report, written by a doctor with such great
qualifications [that] he should be employed by the Mayo Clinic. A
new judge might think this doctor is the Jonas Salk of black lung.”
In fairness, physicians used by coal miners have also seen their reputations tarnished by overt bias. Dr. James Dennis, a forensic pathologist, found complicated coal workers’ pneumoconiosis in too many
autopsies to be credible. But he rendered opinions only in widows’
claims, which are a fraction of the claims filed. His errors were proportionately incomparable to Drs. Wheeler and Zaldivar, who
opined—and on which Dr. Zaldivar still opines—on a number of both
miners’ and widows’ claims.
Objective medical testing on both sides is often the subject of subjective argument. A miner may establish total disability through the
following: qualifying pulmonary function studies; qualifying blood gas
studies; evidence of right-sided heart failure; or the reasoned medical
opinion of a physician. Periodically, quality- and validity-based criticism arises. This includes whether arterial blood samples were put on
ice or taken soon enough after exercise stopped, questions of sufficient exercise, and whether miners gave maximum effort in pulmonary function tests. It is then up to the claims examiners or the ALJs
to navigate these thorny medical paths.
When Joe Wolfe began practicing black lung litigation in 1973, the
field was in its infancy. He cites the legal pendulum’s most recent swings as making an enormous difference for the miners. Still, there is
room for growth, starting with seeking local ALJs to adjudicate black
lung claims. Now, these judges are based in offices in Washington,
Boston, Cherry Hill, Pittsburgh, Newport News, Cincinnati, San Francisco and Covington, Louisiana. Wolfe argues that it is an anomaly
that judicial decisions are made from so far afield, as local jurists handle most adjudication. “What’s needed is local ALJ offices centered
in the coalfields which would promote judicial efficiency, a clear understanding of the issues—many uniquely local—faced by both sides
and a deeper understanding of the industry itself.” Wolfe also suggests
that those newly appointed judges from urban areas may experience
culture shock upon arrival in places like Appalachia or Wyoming.12 If
12. In the past few years, Wolfe, Williams & Reynolds has begun representing the
historically unrepresented coal miners of the western United States. This presents
unique challenges to both counsel for the miner and counsel for the coal companies
due to the vastness of the West and the dearth of doctors familiar with coal dustinduced diseases. Distance is the first obstacle for law firms that are based in the East,
and both sides scramble to find physicians who either practice in the West or, in the
case of the coal companies, are willing to be flown there from other areas. The restrictions set forth in the Regulations are clear: an independent medical examination on
behalf of the employer can be conducted no further the distance the miner traveled
for his DOL exam or no greater than 100 miles from his home. For the miner, the
geography of big sky country means that he may face travel of several hundred miles
for an examination to support his case.
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full-time offices were opened with the appropriate legal staff, the
judges could better handle the dockets, perhaps hear more cases, and
become part of the local fabric.

Young miners begin a shift.

The first of many changes that Joe Wolfe would like to implement is
offset. Currently, miners awarded with both state and federal black
lung benefits face dollar-per-dollar offsets. Wolfe considers this patently unfair, as these are some of the most serious pneumoconiosis
cases amongst coal miners. He also considers this a windfall for the
insurance industry, which has collected separate premiums but is mandated to pay on only one.
A possible footnote to the wish list is an oft-voiced idea by various
sources: an “automatic” award for mining careers of a certain minimum of years. While Joe Wolfe finds this argument intriguing, he also
believes it is fraught with tough exceptions. “You may have someone
with thirty years of coal mine employment who’s fine and then someone with five years who dies from pneumoconiosis.”
In the end, the instinct to compare natural resource industries is
also fraught. The oil and gas industries of this country may share some
issues with the coal industry, but they lack the often tragic and sometimes triumphant political and social history of coal. Nor do oil and
gas cause a disease as dire and widespread as coal workers’ pneumo-
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coniosis. But oil and gas, like coal, are not limitless and their workers
are not immune to workplace hazards. All parties should be prepared
to see litigation metamorphose as it has with black lung and to learn
the art of adaptation.

WASHINGTON, D.C.
By: Karen Bennett, Jane Luxton, and Amanda Tharpe†
I. INTRODUCTION
Donald Trump’s 2016 “Make America Great Again” campaign
promised energy independence and increased infrastructure development through a bold “regulatory reform” agenda. Once in power, the
Trump Administration immediately implemented a series of administrative actions, executive orders, presidential memoranda, and
rulemakings aimed at deregulation. In addition, the Administration
encouraged Congress to pass legislation to reverse overly burdensome
and costly regulations, some enacted by the prior Administration, and
some in place for decades. These regulations were often criticized for
hindering domestic energy production, job creation, and economic
growth.
This Article briefly summarizes the key actions that were implemented with the goal of spurring economic growth in the energy, mining, and infrastructure development sectors. Further, it identifies areas
within these sectors where regulatory reform is still possible and dis† Karen Bennett is a member of Clark Hill’s Washington DC office in Environment, Energy and Natural Resources practice group. Prior to entering private practice, Karen was Vice President, Environmental Affairs, with the National Mining
Association, a Washington DC based trade association that represents the coal and
hardrock mining industry before Congress and the Administration. She is a graduate
of University of Wisconsin and University of Denver College of Law. Jane Luxton is a
member of Clark Hill’s Environment, Energy, and Natural Resources Practice Group,
practicing in Washington, DC. She heads the firm’s Administrative Law Practice. Her
background includes government service as General Counsel of the National Oceanic
& Atmospheric Administration and Senior Trial Attorney at the U.S. Department of
Justice. She is a graduate of Harvard University and Cornell Law School. Amanda
Tharpe is an associate in Clark Hill’s Washington, DC Environment, Energy and Natural Resources practice group. Prior to joining Clark Hill, Amanda worked on Capitol Hill as an environment and energy policy advisor. She is a graduate of Grove City
College and The Catholic University of America Columbus School of Law.
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cusses steps that the industry should consider while deregulatory fervor remains high.
II. UNLEASHING ECONOMIC ACTIVITY THROUGH
REGULATORY REFORM
“Regulatory reform”—or “deconstruction of the administrative
state,” as presidential advisor Steve Bannon refers to it1—connotes
easing the extensive, regulatory, federal bureaucracy associated with
doing business in the United States. Critics of these regulations argue
that they are often duplicative of state and local regulations, costly,
time-consuming, and an impediment to economic growth. While many
regulations serve a legitimate purpose, such as protecting the public
health or preserving the environment, commentators have argued for
years that the administrative state has ballooned into a massive bureaucracy that prevents businesses from expanding, creating jobs, and
economically contributing to local communities.2 For the oil, natural
gas, and mining sectors, the most vocal regulatory complaints include:
limitations imposed on access to federal lands and offshore areas,
Clean Air Act restrictions targeting the fossil fuel sector, expansion of
federal jurisdiction over state and private land and waters, and protracted permitting procedures.
A. Executive Orders Empower Agencies to
Remove Regulatory Burdens
Within his first few months in office, President Trump issued a
group of executive orders intended to spur economic activity, particularly in the energy sector, by rescinding burdensome Obama-era regulatory actions and streamlining the permitting process.
Executive Order (“EO”) 13771, “Reducing Regulation and Controlling Regulatory Costs,” directed all federal agencies to repeal two
existing regulations per every new regulation adopted, requiring agencies to examine how preexisting regulations could be streamlined, re1. Philip Ricker & Robert Costa, Bannon Vows a Daily Fight for ‘Deconstruction
of the Administrative State, WASH. POST (Feb. 23, 2017), https://www.washingtonpost.
com/politics/top-wh-strategist-vows-a-daily-fight-for-deconstruction-of-the-administra
tive-state/2017/02/23/03f6b8da-f9ea-11e6-bf01-d47f8cf9b643_story.html?utm_term=
.7e69f2442ff8 [https://perma.cc/W8QV-GPGX].
2. See Jonathan Turley, “The Rise of the Fourth Branch of Government,” WASH.
POST (May 24, 2013), https://www.washingtonpost.com/opinions/the-rise-of-thefourth-branch-of-government/2013/05/24/c7faaad0-c2ed-11e2-9fe2-6ee52d0eb7c1_sto
ry.html?noredirect=on&utm_term=.b2e4d35e50cb [https://perma.cc/7ACL-VY3J]
(pointing out that “[o]ur carefully constructed system of checks and balances is being
negated by the rise of . . . an administrative state of sprawling departments and agencies that govern with increasing autonomy and decreasing transparency . . . [and] the
vast majority of ‘laws’ governing the United States are not passed by Congress but are
issued as regulations.”).
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duced, or eliminated.3 With the follow-on EO 13777, “Enforcing the
Regulatory Reform Agenda,”4 the White House provided mechanisms to ensure that federal agencies carried out the deregulatory
agenda and hold them accountable. Among other actions, agencies
across the federal government initiated a wide-ranging outreach effort
to solicit recommendations from industries on regulations that should
be modified or eliminated to reduce burden and cost; and as a result,
they received thousands of comments.5
EO 13783, “Promoting Energy Independence and Economic
Growth,” directed agencies responsible for regulating domestic energy production to submit plans to the White House to identify and
propose measures to rescind or revise regulatory barriers that impede
energy independence and place undue burdens on the energy industry.6 While this executive order was broad in scope, it also specifically
revoked many of the prior Administration’s controversial climate-related policies, including the Clean Power Plan and the use of the “social cost of carbon,” which estimated climate-related impacts of
federal actions.7
EO 13795, “Implementing an America-First Offshore Energy Strategy,” instructed the Secretaries of the Interior and Commerce to encourage offshore energy exploration and production.8 Notably, this
executive order sought to expand oil and gas production by opening
up more of the Outer Continental Shelf to offshore energy development, while reversing the Obama Administration’s ban on leasing in
the Arctic Outer Continental Shelf.
EO 13778, “Restoring the Rule of Law, Federalism, and Economic
Growth by Reviewing the ‘Waters of the United States’ Rule,”9 required the Administrator of the Environmental Protection Agency
(“EPA”) and the Secretary of the Army for Civil Works to review the
rule adopted in 2015 by the Obama Administration that redefined the
“Waters of the United States” under the Clean Water Act.10 The 2015
3. Exec. Order No. 13,771, 82 Fed. Reg. 9339 (Feb. 3, 2017).
4. Exec. Order No. 13,777, 82 Fed. Reg. 12285 (Mar. 1, 2017).
5. See Regulatory Reform Resources, CLARK HILL, https://www.clarkhill.com/
pages/regulatory-reform-resources [https://perma.cc/8AR9-NUS8] (last visited Jan 17,
2019) (containing a compilation of federal agency regulatory reform outreach efforts
and other resources).
6. Exec. Order No. 13,783, 82 Fed. Reg. 16093 (Mar. 31, 2017). One example of
agency implementation of EO 13783’s directives is the report Review of Agency Actions that Potentially Burden the Safe, Efficient Development of Domestic Energy Resources Under Executive Order 13783, U.S. ENVTL. PROTECTION AGENCY (Oct. 25,
2017), https://www.epa.gov/sites/production/files/2017-10/documents/eo-13783-finalreport-10-25-2017.pdf [https://perma.cc/D98X-GQ9E].
7. Exec. Order No. 13,783, 82 Fed. Reg. 16093 (Mar. 31, 2017).
8. Exec. Order No. 13,795, 82 Fed. Reg. 20815 (May 5, 2017).
9. Exec. Order No. 13,778, 82 Fed. Reg. 12497 (Mar. 3, 2017).
10. Id. See generally Clean Water Rule: Definition of “Waters of the United
States,” 80 Fed. Reg. 37053 (June 29, 2015).
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rule, known as “WOTUS,” is the subject of lawsuits spanning multiple
judicial districts across the country and was widely criticized by the
energy industry for creating confusion and increasing permitting and
compliance burdens while providing minimal environmental benefit.11
Collectively, these executive actions, and an immediate regulatory
freeze put in place on Inauguration Day,12 halted most new regulations in their tracks, and set the course for a dramatic change of direction. By the end of 2017, the White House reported that in the
Administration’s first year, federal agencies issued 22 deregulatory actions for every new regulatory mandate (67 deregulatory action and
three new ones) and achieved $8.1 billion in lifetime net regulatory
cost savings, the equivalent of $570 million per year.13 Fiscal Year
2018 results claim $23 billion in regulatory cost savings, based on 176
deregulatory actions at a rate of elimination of twelve “outdated, unnecessary, or duplicative regulations” for each new regulation
adopted.14
B. Congressional Action to Provide Regulatory Relief
The Republican-led Congress was anxious to work with the new
Administration in an effort to undo regulations viewed as too burdensome to energy production. The US Senate and House of Representatives used a little-known law, the Congressional Review Act
(“CRA”), to overturn more than a dozen regulations implemented in
the waning days of the Obama Administration.15 Several of these
CRA rescissions eliminated energy and environmental regulations
that were criticized as burdensome, unnecessary, and an impediment
to domestic energy production and job creation. These included the
prior Administration’s controversial Stream Protection Rule and the

11. Nick Snow, Clean Water Rule Broadens Federal Regulations, OIL & GAS J.
(May 28, 2015), https://www.ogj.com/articles/2015/05/clean-water-rule-broadens-feder
al-regulations.html [https://perma.cc/EB9M-F24R].
12. Memorandum for the Heads of Executive Departments and Agencies; Regulatory Freeze Pending Review, 82 Fed. Reg. 8346 (Jan. 24, 2017).
13. President Donald J. Trump is Delivering on Deregulation, WHITEHOUSE (Dec.
14, 2017), https://www.whitehouse.gov/briefings-statements/president-donald-j-trumpdelivering-deregulation/ [https://perma.cc/NF9U-KHB8].
14. Regulatory Relief Efforts Deliver $23 Billion In Regulatory Cost Savings,
WHITEHOUSE (Oct. 17, 2018), https://www.whitehouse.gov/briefings-statements/regu
latory-relief-efforts-deliver-23-billion-regulatory-cost-savings/ [https://perma.cc/
CSY3-4XJH].
15. See Susan E. Dudley, CRAzy After All These Years: Extending the Reach of the
Congressional Review Act, FORBES (Mar. 7, 2017, 6:30 AM), https://www.forbes.com/
sites/susandudley/2017/03/07/crazy-after-all-these-years-extending-the-reach-of-thecongressional-review-act/#61509c9824b8 [https://perma.cc/44NM-HHK4] (noting
prior to 2017, the CRA had been successfully used only once to overturn a rule).
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Bureau of Land Management’s (“BLM”) Resources Management
Planning Rule (“Planning 2.0”).16
The Stream Protection Rule was a highly controversial rule that the
coal industry argued could have resulted in the loss of one-third of all
coal-related jobs, while costing states and the federal government billions in revenue.17 Planning 2.0 was widely criticized for the uncertainty and ambiguity it would have brought to the land management
process and for hindering energy development.18
Arguably, one of the most noteworthy Congressional actions was
overturning the decades-long ban on drilling in the coastal plain of the
Arctic National Wildlife Refuge (“ANWR”). The subject of years of
contentious debate, ANWR covers 1.5 million acres and is estimated
to contain between 5.7 and 16.0 billion barrels of recoverable crude
oil.19 In 1980, Congress set aside the coastal plain for development,
but only if authorized at a later date by Congress.20 In 2018, following
decades of largely partisan debate and failed attempts, the Republican
majority successfully inserted language into the American Tax Cuts
and Jobs Act, opening up ANWR to oil and natural gas
development.21
III. ADMINISTRATIVE AGENCIES IMPLEMENT DIRECTIVES
REFORM ENVIRONMENTAL REVIEW AND INCREASE
ACCESS TO FEDERAL LANDS

TO

Acting pursuant to directives in the executive orders and in response to legislative actions, federal agencies worked to rescind and
revise costly, unnecessary regulations and guidance. The goal was to
provide companies with increased access to land for production and to
reduce delays in environmental reviews and permitting. These efforts
prioritized increasing regulatory certainty and moving environmental
regulation and compliance closer to the states where appropriate,
16. See Steam Protection Rule, OFF. SURFACE MINING RECLAMATION & EN(2017), https://www.osmre.gov/programs/rcm/streamprotectionrule.shtm
[https://perma.cc/T7YG-HFGK].
17. Economic Analysis of Proposed Stream Buffer Protection Rule, RAMBOL ENVIRON ii, 25 (Oct. 2015) http://www.ourenergypolicy.org/wp-content/uploads/2015/10/Fi
nal-SPR-Economic-Impact-Report-NMA.pdf [https://perma.cc/R6C8-3943].
18. Statement on the Senate Repeal of the BLM Planning 2.0 Rule, INDEP. PETROLEUM ASS’N AM. (Mar. 7, 2017), https://www.ipaa.org/statement-senate-repeal-blmplanning-2-0-rule/ [https://perma.cc/W28C-TZTZ].
19. Dana Van Wagener, Analysis of Projected Crude Oil Production in the Arctic
National Wildlife Refuge, U.S. ENERGY INFO. ADMIN. (May 23, 2018), https://www.eia
.gov/outlooks/aeo/anwr.php [https://perma.cc/U37D-3PCZ].
20. Management of the 1002 Area within the Arctic Refuge Coastal Plain, U.S. FISH
& WILDLIFE SERV., https://www.fws.gov/refuge/arctic/1002man.html [https://perma.cc/
LJR4-JKEZ] (last updated Feb. 12, 2014).
21. Timothy Cama, Trump Administration Takes Major Step Toward Alaska Refuge Drilling, HILL (Apr. 19, 2018, 10:21 AM), https://thehill.com/policy/energy-envi
ronment/383910-trump-admin-kicks-off-major-step-toward-alaska-refuge-drilling
[https://perma.cc/X2UD-ZVU9].
FORCEMENT
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while creating a more cooperative relationship between the states and
federal agencies.
A.

Streamlined Environmental Review

On June 20, 2018, the Council on Environmental Quality (“CEQ”)
published an Advance Notice of Proposed Rulemaking (“ANPR”) requesting feedback on potential reforms to implementation of the National Environmental Policy Act (“NEPA”).22 NEPA obligates federal
agencies to analyze the potential environmental impacts of major federal agency actions.23 The range of federal actions that require NEPA
review is broad and includes any activity requiring a federal permit,
funding, or land management decision.24 The current NEPA process
has been widely criticized for excessive burden, cost, and bureaucracy.
A 2016 Department of Energy report showed that the average NEPA
process takes approximately six years and costs approximately $4.5
million, which can delay a project for years.25 This delay can be even
longer if the completed NEPA review is challenged in court. CEQ requested comments in its ANPR on potential updates to certain provisions of NEPA, assistance in identifying obsolete provisions, and
suggestions for avoiding regulatory burdens and project delays.26 This
request for stakeholder engagement was welcomed by the energy industry, which provided input on ways to reduce delay, limit
paperwork, and improve coordination and cooperation throughout
the NEPA process.27
The Interior Department also moved to streamline permitting by
addressing procedural hurdles embedded in the permit approval process. These actions included a third-quarter 2017 Secretarial Order
that set timeframes and page limits for the completion of Environmental Impact Statements (“EIS”) in order to reduce paperwork and
focus review on relevant issues.28
22. Update to the Regulations for Implementing the Procedural Provisions of the
National Environmental Policy Act, 83 Fed. Reg. 28591 (June 20, 2018).
23. Council on Environmental Quality Act, NEPA, https://ceq.doe.gov/ [https://per
ma.cc/6ZFS-Q4M4] (last visited Feb. 1, 2019).
24. What is the National Environmental Policy Act?, U.S. ENVTL. PROTECTION
AGENCY (Jan. 19, 2017), www.epa.gov/nepa/what-national-environmental-policy-act
[https://perma.cc/G2P3-J6UC].
25. “National Environmental Policy Act: Lessons Learned”, U.S. DEP’T ENERGY
11 (Mar. 1, 2016), https://www.energy.gov/sites/prod/files/2016/03/f30/LLQR-March2016.pdf [https://perma.cc/EMU7-KQLT].
26. Update to the Regulations for Implementing the Procedural Provisions of the
National Environmental Policy Act, 83 Fed. Reg. 28591 (proposed June 20, 2018).
27. See Memorandum from Nat’l Mining Assoc. on NMA Comments Re: CEQ
ANPR Update to NEPA Regulations to the Env’t Comm. (Aug. 20, 2018) (on file
online) https://nma.org/wp-content/uploads/2018/08/NMA-Memo-NMA-CommentsRe-CEQ-ANPR-Update-to-NEPA-Regulations.pdf [https://perma.cc/GFN8-U7UG].
28. DEP’T OF THE INTERIOR, Establishing Discipline and Accountability in the Environmental Review and Permitting Process for Infrastructure Projects, (Aug. 31, 2017)
https://www.doi.gov/sites/doi.gov/files/elips/documents/3355_-_streamlining_national_
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Through Instructional Memorandum 2019-018 (“IM 2019-018”), the
BLM reversed previous agency policies that provided for compensatory mitigation29 as a condition to utilize public land.30 During the
Obama Administration, it was common for the BLM to enforce a
commitment for compensatory mitigation, or request a monetary payment to mitigate the environmental impacts of a proposed action on
federal land. Recognizing that the Federal Land Policy and Management Act does not require this as a condition of obtaining a permit,
IM 2019-018 prohibits the BLM from requiring compensatory mitigation or payments in these situations unless required by state or other
relevant federal laws. Under this new policy, voluntary compensatory
mitigation is considered, and no activity causing “unnecessary or undue degradation” to the environment is authorized. Project approval
will not be contingent on the promise of compensatory mitigation
measures.
B. Department of the Interior Addresses Barriers to Access
and Permitting Delays
The Trump Administration makes providing access to federal lands
a cornerstone of its domestic energy agenda. In fiscal year 2017, BLM
leased rights to 792,823 acres of federal land for onshore oil and natural gas development, bringing in nearly $360 million, an 86 percent
increase over the $192.5 million brought in from 2016 onshore lease
sales.31 Further, in September 2018, the largest oil and gas lease sale in
U.S. history took place in New Mexico, which resulted in $972 million
in sales.32 These lease sales, offering thousands of acres of federal land
for energy development, showcase the Administration’s commitment
to increasing domestic energy production.
The Interior Department has aggressively facilitated energy production through other actions. In December 2017, BLM issued a final rule
rescinding the prior Administration’s 2015 regulations on hydraulic
environmental_policy_reviews_and_implementation_of_executive_order_13807_es
tablishing_discipline_and_accountability_in_the_environmental_review_and_permit
ting_process_for.pdf [https://perma.cc/NL6Y-J86J] (requiring page limits of 150 or 300
pages, depending on the complexity of the project, for Environmental Impact Statements (“EIS”), and setting a one year timeline for the completion of an EIS.)
29. Compensatory mitigation is “the restoration, establishment, enhancement, or
in certain circumstances preservation of wetlands, streams, or other aquatic resources
for the purpose of offsetting unavoidable adverse impacts,” ENVIRONMENTAL
PROTECTION AGENCY, Wetlands Compensatory Mitigation (Aug. 2015) https://
www.epa.gov/sites/production/files/2015-08/documents/compensatory_mitigation_fact
sheet.pdf.
30. BUREAU OF LAND MGMT., IM 2019-018 Compensatory Mitigation, (Dec. 6,
2018) https://www.blm.gov/policy/im-2019-018 [https://perma.cc/NKB5-R7JV].
31. Press Release, Bureau of Land Mgmt., BLM Oil and Gas Lease Sales Generate $360 Million in 2017 (Jan. 31, 2018).
32. Nick Snow, Latest New Mexico Lease Sale Broke Records, BLM Reports, OIL
& GAS J. (Sept. 10, 2018), https://www.ogj.com/articles/2018/09/latest-new-mexicolease-sale-broke-records-blm-reports.html [https://perma.cc/K8D9-ES9X].
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fracturing (“fracking”) on public lands.33 When these regulations were
issued, the oil and natural gas industry argued the rules were duplicative and unnecessary, since the majority of states where fracking took
place already had regulations.34
The BLM also countermanded emissions rules that were implemented by the prior Administration, which would have added increased reporting requirements and regulations for emissions at oil
and gas wells on federal land. In 2016, the Obama Administration finalized rules regulating methane that is vented or flared at oil and gas
wells (“venting and flaring rule”).35 The original rule limited venting
to emergencies only or when flaring is infeasible, and required oil and
gas operators to capture some of the methane they would typically
flare for sale or use.36 After going through the standard rulemaking
process, the BLM released a final rule that rescinded and replaced the
2016 venting and flaring rule.37
As for offshore oil and gas production, in January 2018, the Interior
Department proposed a new five-year plan for offshore energy development that opens more than 90 percent of the total outer continental
shelf acreage available for potential future oil and gas development.38
The Department is also expanding access to offshore federal land for
energy development by offering large parcels for lease.39 In addition,
the Department finalized a rule that revised regulations regarding oil
and gas production safety systems that many operators felt were burdensome and needless.40 In announcing this final rule, the Department characterized the Obama-era requirements on offshore
operators as “potentially unduly burdensome” and ineffective in increasing the safety of workers or the environment.41
Seeking to expand U.S. coal production, then Secretary of the Interior Ryan Zinke revoked the Obama Administration’s moratorium on
33. 43 C.F.R. § 3160 (2017).
34. See BLM Hydraulic Fracturing Rule, INDEP. PETROLEUM ASS’N AM., https://
www.ipaa.org/fracking/ [https://perma.cc/N6GB-LK35] (last visited Jan. 17, 2019).
35. Waste Prevention, Production, Production Subject to Royalties, and Resource
Conservation, 81 Fed. Reg. 83008 (proposed Nov. 18, 2016) (to be effective Jan. 17,
2017).
36. Id.
37. Waste Prevention, Production Subject to Royalties, and Resource Conservation; Recission or Revision of Certain Requirement, 83 Fed. Reg. 49183 (proposed
Sept. 28, 2018) (to be codified at 43 C.F.R. pt. 3160).
38. See 2019–2024 National Outer Continental Shelf Oil and Gas Leasing Draft
Proposed Program, BUREAU OCEAN ENERGY MGMT. 7-13 (Jan. 2018), https://www
.boem.gov/NP-Draft-Proposed-Program-2019-2024/ [https://perma.cc/3CNN-DKWK].
39. Nick Snow, BOEM Proposes Area-Wide Gulf of Mexico Lease Sale, OIL &
GAS J. (Sept. 26, 2018), https://www.ogj.com/articles/2018/09/boem-proposes-areawide-gulf-of-mexico-lease-sale.html [https://perma.cc/7AEW-NAKW].
40. Oil and Gas and Sulphur Operations on the Outer Continental Shelf – Oil and
Gas Production Safety Systems, 83 Fed. Reg. 49216 (proposed Sept. 28, 2018) (to be
codified at 30 C.F.R. 250).
41. Id. at 49217.
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the federal coal leasing program.42 The federal government owns approximately 370 million acres of mineral estate containing coal resources and is responsible for leasing this land.43 In 2016, Secretary of
the Interior Sally Jewell issued an order that suspended federal coal
lease sales pending further review of coal’s impact on climate change
and the rate of return to the taxpayers.44 The mining industry objected
to the moratorium because federal coal leases supply approximately
40 percent of America’s coal supply.45 Secretary Zinke’s reversal of
this order clearly showed the importance of domestic energy production to the new Administration.
Regulatory actions proposed by the U.S. Fish and Wildlife Service
(“FWS”) and the National Oceanic and Atmospheric Administration
(“NOAA”) target changes in implementation of the Endangered Species Act (“ESA”).46 Congress passed the ESA in 1973 to protect and
recover populations of species that may be endangered or threatened
with extinction.47 However, the energy industry has criticized the ESA
for its low success rate, archaic regulations and processes, and costly
delays to projects when a threatened or endangered species or its
habitat is located nearby.48 The proposed reforms would update and
clarify certain provisions of the ESA while improving interagency coordination and process efficiency.

42. Concerning the Federal Coal Moratorium, U.S. DEPT. INTERIOR (Mar. 29,
2017), https://www.doi.gov/sites/doi.gov/files/uploads/so_3348_coal_moratorium.pdf
[https://perma.cc/7D73-CCTC].
43. Frequently Asked Questions about the Federal Coal Leasing Program, BUREAU LAND MGMT., https://eplanning.blm.gov/epl-front-office/projects/nepa/64842/
78268/88489/CoalFAQ.pdf [https://perma.cc/NA2J-Z6WC] (last visited Feb. 1, 2019).
44. U.S. DEP’T OF THE INTERIOR, SECRETARIAL ORDER NO. 3338, DISCRETIONARY PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT TO MODERNIZE THE
FEDERAL COAL PROGRAM (2016).
45. NMA Applauds Executive Order Targeting the Costly Power Plan and the Coal
Moratorium, NAT’L MINING ASS’N (Mar. 28, 2017), https://nma.org/2017/03/28/nmaapplauds-executive-order-targeting-the-costly-power-plan-and-the-coal-moratorium/
[https://perma.cc/8BKQ-GESY].
46. Endangered and Threatened Wildlife and Plants; Revision of the Regulations
for Listing Species and Designating Critical Habitat, 83 Fed. Reg. 35193 (proposed
Sept. 24, 2018) (to be codified at 50 C.F.R. pt. 424); Endangered and Threatened
Wildlife and Plants; Revision of the Regulations for Interagency Cooperation, 83 Fed.
Reg. 35178 (proposed July 25, 2018) (to be codified at 50 C.F.R. pt. 402); Endangered
and Threatened Wildlife and Plants; Revision of the Regulations for Prohibitions to
Threatened Wildlife and Plants, 83 Fed. Reg. 35174 (proposed July 25, 2018) (to be
codified at 50 C.F.R. pt. 17).
47. Endangered Species Act: Overview, U.S. FISH & WILDLIFE SERV., https://www
.fws.gov/endangered/laws-policies/ (last updated Dec. 11, 2018).
48. Endangered Species, INDEP. PETROLEUM ASS’N AM., https://www.ipaa.org/en
dangered-species/ [https://perma.cc/SX4W-JSWN] (last visited Jan. 15, 2019).
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IV. OTHER FEDERAL AGENCY ACTION TO STREAMLINE
ENVIRONMENTAL REGULATIONS
The Department of the Interior has systematically acted to update,
streamline, and rewrite regulations targeted by the energy industry as
hindering domestic energy production. However, the EPA and the
U.S. Army Corps of Engineers have also taken steps to reduce regulatory burdens within their jurisdictions. Many of these actions were
proposed rules, secretarial orders, and memoranda revising enforcement provisions of the Clean Water Act and the Clean Air Act, as
well as regulatory requirements for energy production on federal
lands.
A. Agency Reforms to Implementation of the Clean Water Act
In accordance with EO 13778, the EPA initiated the first part of a
two-step process that will repeal the 2015 WOTUS rule and develop a
new definition of “waters of the United States.”49 The first step is a
proposed rule that would repeal the 2015 rule and recodify the regulatory definition of “waters of the United States” that existed before
2015.50 The second step will be a proposal to replace the 2015 definition of “Waters of the United States.”51 In December 2018, the EPA
proposed a new WOTUS rule that created specific categories of navigable waters, which would clarify what waters are within the jurisdiction of the Clean Water Act and help landowners determine whether
projects on their property require a federal permit.52
Earlier in 2018, the EPA issued a memorandum directing the Office
of Water (“OW”) to update regulations governing the EPA’s (veto)
authority under section 404(c) of the Clean Water Act.53 Section
404(c) authorizes the EPA to prohibit, restrict, or deny the discharge
of dredge or fill material into waters and wetlands of the United
States whenever the EPA determines there would be an adverse impact on the environment.54 Notably, in 2014 the EPA utilized this pro49. Definition of “Waters of the United States” – Recodification of Pre-Existing
Rules, 82 Fed. Reg. 34899 (proposed July 27, 2017) (to be codified at 33 C.F.R. pt.
328).
50. Id.
51. Id.; Waters of the United States (WOTUS) Rulemaking: Step Two – Revise, U.S.
ENVTL. PROTECTION AGENCY, https://www.epa.gov/wotus-rule/step-two-revise
[https://perma.cc/K2GJ-DTVJ] (last visited Jan. 16, 2019).
52. Revised Definition of “Waters of the United States” – Proposed Rule, U.S.
ENVTL. PROTECTION AGENCY, https://www.epa.gov/wotus-rule/revised-definition-wat
ers-united-states-proposed-rule [https://perma.cc/9XCV-9VVW] (last visited on Jan.
16, 2019).
53. Memorandum from Administrator of the Environmental Protection Agency
(June 26, 2018), https://www.epa.gov/sites/production/files/2018-06/documents/memo_
cwa_section_404c_regs_06-26-2018_0.pdf [https://perma.cc/JG95-VSQD].
54. Clean Water Act, Section 404(c) “Veto Authority,” U.S. ENVTL. PROTECTION
AGENCY, https://www.epa.gov/sites/production/files/2016-03/documents/404c.pdf
[https://perma.cc/LNA6-M77Y] (last visited Feb. 1, 2019).
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vision to issue a “preemptive veto” for the Pebble Mine Project in
Alaska, before it received permit applications.55 This decision drew
Congressional scrutiny for being “unprecedented” and “justified by a
questionable scientific assessment that relied on predetermined conclusions.”56 The EPA used section 404(c) to veto the Spruce Mine Project three years after the project had been operating under a lawfully
issued permit and with no compliance issues.57
The 2018 memo directed the OW to “address significant concerns
surrounding the EPA’s prior use of its veto authority before a permit
application has been filed or after a permit has been issued.”58 This
review of the EPA’s authority under section 404(c) of the Clean Water
Act may increase certainty throughout the permitting process, giving
businesses the confidence that they will receive a fair review under the
established environmental review process, and once a permit is obtained, it will not be revoked.
In addition, the U.S. Army Corps of Engineers released a memorandum that empowers states and tribes to assume Clean Water Act
section 404 permitting authority.59 This action gives states and tribes
more authority to regulate oil, gas, and mining operations within their
boundaries without the delay of a long, bureaucratic federal regulatory process.
B. Streamlining Clean Air Act Requirements
The EPA has also used its authority under the Clean Air Act to
revise or reduce some of the more burdensome emissions regulations
that affect the energy industry. Early in the tenure of the Trump Administration, the EPA revised, repealed, and replaced parts of both
the Regional Haze Rule and the Clean Power Plan—arguably the
most controversial environmental regulation to come from the
Obama-era EPA. Through a “Regional Haze Roadmap,” the EPA
Administrator directed EPA staff to ensure that states have adequate
resources to implement the regional haze program, which regulates
haze in the environment that industrial development exacerbates in
55. Shane Lasley, “In Final Days, Pruitt Calls to End EPA Veto,” MINING NEWS
(July 13, 2018), https://www.miningnewsnorth.com/story/2018/07/06/news/in-finaldays-pruitt-calls-to-end-epa-veto/5250.html [https://perma.cc/W4BT-L8Q3].
56. Letter from Chairman Lamar Smith to Administrator Scott Pruitt (Feb. 22,
2017) (explaining that a Committee investigation showed that EPA employees “inappropriately assisted outside groups in petitioning the agency to . . . use Section 404(c)
to stop this project).
57. Section 404 of the Clean Water Act: Spruce No. 1 Surface Mine, U.S. ENVTL.
PROTECTION AGENCY, https://www.epa.gov/cwa-404/spruce-no-1-surface-mine [https:/
/perma.cc/2YUX-37YS] (last visited Jan. 17, 2019).
58. Memorandum from Administrator of the Environmental Protection Agency,
supra note 52.
59. Memorandum from Assistant Secretary of the Army (July 30, 2018), https://
www.army.mil/e2/c/downloads/525981.pdf [https://perma.cc/Q5UU-AX9L].
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areas of low visibility.60 Energy projects in these low-visibility areas
may be subject to additional regulations because of the contribution
of their emissions to the visibility issues. The EPA intends to begin
rulemaking to revise the 2017 Regional Haze Rule, which may loosen
restrictions placed on energy projects in these areas.61
In an action widely supported by regulated entities, many states,
and energy groups, the Administration announced it would “repeal
and replace” the Obama-era Clean Power Plan.62 The Clean Power
Plan imposed new requirements on carbon dioxide emissions from
fossil fuel-fired power plants. It was criticized as being part of an
“anti-coal crusade” that would have forced the closure of multiple
coal-fueled electric power plants resulting in $220–$292 billion in compliance costs for the energy sector.63 The Administration’s replacement was the “Affordable Clean Energy Rule,” which gives states
increased authority to regulate greenhouse gas emissions within their
boundaries.64
The EPA also proposed amendments to the new source performance standards (“NSPS”) for the oil and natural gas sector.65 These
proposed amendments would revise the monitoring requirements for
fugitive emissions at well sites.66 As noted above, the EPA also pro-

60. Memorandum from Acting Administrator of the United States Environmental
Protection Agency to Assistant Administrator of Air and Radiation (Sept. 11, 2018),
https://www.epa.gov/sites/production/files/2018-09/documents/regional_haze_reform_
roadmap_memo_09-11-2018.pdf [https://perma.cc/NG7V-YY2Q].
61. Visibility and Haze: EPA’s Decision to Revisit Aspects of the 2017 Regional
Haze Rule Revisions, U.S. ENVTL. PROTECTION AGENCY, https://www.epa.gov/visibility/epas-decision-revisit-aspects-2017-regional-haze-rule-revisions [https://perma.cc/
AMX6-7CAL] (last visited Jan. 24, 2019).
62. Repeal of Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units, 82 Fed. Reg. 48035 (proposed Oct. 16,
2017) (to be codified as 40 C.F.R. pt. 60).
63. See U.S. ENVTL. PROTECTION AGENCY, REPEAL OF CARBON POLLUTION
EMISSION GUIDELINES FOR EXISTING STATIONARY SOURCES: ELECTRIC UTILITY
GENERATING UNITS, COMMENTS OF THE NATIONAL MINING ASSOCIATION 3, (Apr.
26, 2018), https://nma.org/wp-content/uploads/2018/04/NMA-CPP-Repeal-Comments
.pdf [https://perma.cc/J9T5-H6C6]; see also Energy and Consumer Impacts of EPA’s
Clean Power Plan, NERA ECON. CONSULTING 5 (Nov. 7, 2015), http://www.nera.com/
content/dam/nera/publications/2015/NERA_ACCCE_CPP_Results_Nov72015.pdf
[https://perma.cc/8SVM-EBSW].
64. Emission Guidelines for Greenhouse Gas Emissions From Existing Electric
Utility Generating Units; Revisions to Emission Guideline Implementing Regulations; Revisions to New Source Review Program, 83, Fed. Reg. 44746 (proposed Aug.
31, 2018) (to be codified at 40 C.F.R. 51, 52, & 60).
65. Oil and Natural Gas Sector: Emission Standards for New, Reconstructed, and
Modified Sources Reconsideration, 83 Fed. Reg. 52056 (proposed Oct. 15, 2018) (to
be codified at 40 C.F.R. pt. 60).
66. Id.
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posed rolling back the methane rules enacted under the prior
Administration.67
V. REFORMS

TO THE ENVIRONMENTAL ENFORCEMENT PROCESS
ENCOURAGE COLLABORATION AND
COMPLIANCE ASSISTANCE

Taking a comprehensive approach to regulatory reform, the Trump
Administration also changed the adversarial enforcement process
against states and regulated entities—more notable for casting blame
and imposing fines than encouraging compliance and cooperative environmental protection measures. On November 21, 2018, the EPA’s
Office of Civil Enforcement released a memorandum detailing new
best practices for soliciting compliance and enforcement-related information from regulated entities (“OECA Memo”).68 In coordination
with this agency-wide memo, the EPA OW also published a memorandum (“CWA Memo”) implementing procedures for issuing any future
section 308 of the Clean Water Act (“information collection”) letters
to nine or fewer entities for the purposes of regulating or rulemaking.69 These directives signal a shift in the EPA’s enforcement approach by moving away from burdensome and often adversarial
information collection requests. Instead, the EPA seeks a more collaborative, compliance assistance approach that will reduce the
paperwork burden on recipients of these letters and improve the relationship between the EPA and the regulated community.
A. Reforms to the “Sue and Settle” Process Will Increase
Transparency and Public Participation
Domestic energy producers face challenges such as access to land
for production; compliance with innumerable federal regulations; and
lawsuits that delay or completely halt an energy project while the case
makes its way through the court system. Many federal environmental
statutes, such as the Clean Air Act, Clean Water Act, and Endangered
Species Act, contain citizen suit provisions that allow citizens or nongovernmental organizations to file a lawsuit (“citizen suits”) challeng67. Timothy Cama, Industry Wins Big in Methane Rules Rollback, HILL (Sept.
20, 2018), https://thehill.com/policy/energy-environment/407525-industry-wins-big-inmethane-rules-rollback.
68. Best Practices for Compliance and Enforcement-Related Information Requests,
U.S. ENVTL. PROTECTION AGENCY (Nov. 21, 2018), https://www.epa.gov/sites/produc
tion/files/2018-11/documents/bestpracticesforcomplianceandenforcementrelatedinfor
mation.pdf [https://perma.cc/2ECV-2Y4Z].
69. National Water Program Policy on Use of Clean Water Act Section 308 Letters Issued to Nine or Fewer Entities to Support CWA Program Implementation, U.S.
ENVTL. PROTECTION AGENCY (Nov. 21, 2018), https://www.epa.gov/sites/production/
files/2018-11/documents/policy-use-of-cwa-308-letters.pdf [https://perma.cc/8U4PAHXX].
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ing a federal action.70 This type of lawsuit urges a court to force an
agency to comply with provisions of a particular law or alleges that the
government has violated the law by failing to comply with a statutory
duty.71 Citizen suits can also challenge the issuance of a federal permit
or a lease sale and are often filed against the EPA, the Department of
the Interior and the U.S. Army Corps of Engineers.
The initial concept of citizen suits was to empower citizens with the
ability to protect the environment by enforcing environmental laws.
However, the sue-and-settle approach can bypass a fair and transparent administrative rulemaking process by allowing plaintiffs to determine the law through settlement agreements between themselves and
the agency. Non-litigants such as states, localities, and regulated entities that are directly affected and bear the financial burden of any
settlement, consent decree, or policy change resulting from the lawsuit
have no opportunity to participate in the process.72 During the Obama
Administration, the EPA entered into 137 settlements of this type involving the Clean Air Act alone.73
In response to these criticisms, both the Interior Department and
EPA issued memoranda aimed at changing this process. In October
2017, then-EPA Administrator Scott Pruitt released a directive setting
forth procedures to increase transparency and public participation in
the consent decree and settlement process.74 These procedures included publishing proposed consent decrees, settlements, complaints,
and petitions online to increase public awareness. The procedures also
notified states or regulated entities that may be affected by the complaint or petition for review.75
Interior Secretary Zinke similarly released a secretarial order issuing guidelines for consent decrees and settlement agreements. Secretarial Order No. 3368 requires the Department to establish a
“Litigation” webpage that will allow the public to search for consent
decrees and settlement agreements.76 It requires that the Department
70. See e.g., 42 U.S.C. § 7401 (2012); 16 U.S.C. 1540(g) (2012).
71. Id.
72. Sue and Settle Updated: Damage Done 2013–2016, U.S. CHAMBER OF COM. 1,
3 (May 2017), https://www.uschamber.com/sites/default/files/u.s._chamber_sue_and_
settle_2017_updated_report.pdf [https://perma.cc/8BQX-6S9Y].
73. Id. Additionally, between January 2013 and January 2017, the EPA entered
into 77 consent decrees and since January 2013, special interest groups have notified
EPA that they intend to file more than 180 lawsuits under the Clean Water Act and
Clean Air Act. Id.
74. Directive Promoting Transparency and Public Participation in Consent Decrees
and Settlement Agreements, U.S. ENVTL. PROTECTION AGENCY (Oct. 16, 2017), https:/
/www.epa.gov/sites/production/files/2017-10/documents/signed_consent_decree_and_
settlement_agreement_directiveoct162017.pdf [https://perma.cc/2FLU-8EKS].
75. Id.
76. U.S. Dep’t of Interior, Order No. 3368, Promoting Transparency and Accountability in Consent Decrees and Settlement Agreements (Sept. 11, 2018), https://www
.doi.gov/sites/doi.gov/files/elips/documents/so_3368_promoting_transparency_and_ac
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notify states and Tribes of complaints or petitions for review that may
affect them. In addition, the law requires that proposed consent decrees and settlement agreements be published in the Federal Register
for public comment.
VI. LEGAL CHALLENGES HAVE PRESENTED ROADBLOCKS
REGULATORY REFORM AGENDA

TO THE

Although the Administration enacted substantial regulatory reforms, lawsuits and unfavorable court rulings blocked some of them.
In several instances, environmental groups successfully challenged the
Administration’s regulatory actions in the courts. Some cases produced conflicting outcomes in different courts and a resulting patchwork of regulatory requirements. For example, as a result of multiple
legal challenges to the 2015 WOTUS rule across the country and subsequent administrative actions seeking to rescind and revise the rule, a
decision by a U.S. District Court of South Carolina has left the 2015
rule in effect in 22 states, while an injunction applies in the remaining
28 states.77
In another setback to the Administration’s regulatory agenda, when
the BLM and the EPA proposed suspending implementation of the
methane emissions rules until 2019 while they reviewed a potential
repeal and replacement of the regulation, opponents filed lawsuits
challenging these actions. Ultimately these challenges were successful.
Courts in the District of Columbia and the Northern District of California reversed both agencies’ suspension, requiring the EPA and
BLM to enforce the 2016 rule that the agencies sought to overturn
until a replacement is finalized.78
In a closely-watched case regarding the 2015 final rule, “Disposal of
Coal Combustion Residuals from Electric Utilities” (“Coal Ash
Rule”), the D.C. Circuit remanded certain provisions of the Obamaera rule back to the EPA, finding the rule did not lower the “significant risk” associated with the potential leaking of coal combustion
residuals, otherwise known as “coal ash.”79 This decision came in the
midst of the EPA’s efforts to revise the 2015 regulations to provide
regulatory certainty and give states more flexibility to create their own
countability_in_consent_decrees_and_settlement_agreements_0.pdf [https://perma.cc/
J8L5-R82C].
77. See South Carolina Coastal Conservation League v. Pruitt, 318 F. Supp. 3d
959, 969 (D.S.C. 2018).
78. Clean Air Council v. Pruitt, 862 F.3d 1, 14 (D.C. Cir. 2017); Sierra Club v.
Zinke, No. 17-cv-07187, slip op. at 10 (N.D. Cal. June 26, 2018).
79. Utility Solid Waste Activities Group v. Envtl Protection Agency, 901 F.3d 414,
428 (D.C. Cir. 2018) (finding the EPA acted arbitrarily and capriciously in exempting
legacy ponds and failing to require the closure of unlined surface impoundments).
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permitting programs regulating the disposal of coal ash.80 The EPA
predicted that the potential revisions would save up to $32 million in
annual compliance costs,, which the industry warned could cause more
domestic coal power plants to close.81
Two decisions regarding the application of the Clean Water Act to
groundwater are pending before the Supreme Court of the United
States.82 The Court recently requested that the Administration submit
a brief on whether the Clean Water Act applies to pollutants traveling
through groundwater, an issue on which the Fourth and Ninth Circuits
reached opposite conclusions. Should the Supreme Court accept this
case for review, it could have a tremendous impact on the nationwide
application of the Clean Water Act.
Aside from legal challenges to the Administration’s regulatory
changes, courts also struck down the Administration’s interpretation
and enforcement of existing regulations. Two cases in the Fourth Circuit Court of Appeals demonstrate that the Administration’s compliance with the existing regulatory process may foster regulatory
uncertainty for future energy development on federal land. In these
two opinions, the court vacated a pipeline permitting determination
because it was not in compliance with NEPA and found a right of way
decision to be “arbitrary and capricious” because it inadequately adhered to the ESA’s required criteria.83
The Supreme Court heard a timber company’s appeal from the
Fifth Circuit’s decision, in which the company challenged the FWS’s
decision to designate 1,500 acres of private property in Louisiana as
critical habitat for the dusky gopher frog, despite the fact that no
members of the species lived.84 A critical habitat designation under
the ESA, in connection with a subsequent federal action such as a
federal permitting process, significantly affects development on the
property in question. The Court unanimously vacated the Fifth Circuit’s decision and remanded the case to the lower court, finding that
the statute does not bar judicial review of agency determinations and
that areas designated as critical habitat must first be habitat for the
species.85 This outcome could hold important implications for the future of the federal government’s ESA authority and the correspond80. Hazardous and Solid Waste Management System: Disposal of Coal Combustion Residuals from Electric Utilities; Amendments to the National Minimum Criteria
(Phase One, Part One), 83 Fed. Reg. 36435 (Jul. 30, 2018).
81. Id.
82. See generally Hawai’i Wildlife Fund v. County of Maui, 886 F.3d 737 (9th Cir.
2018); Upstate Forever v. Kinder Morgan Energy Partners, L.P., 887 F.3d 637 (4th
Cir. 2018).
83. Sierra Club, Inc. v. U.S. Forest Service, 897 F.3d 582, 606 (4th Cir. 2018); Sierra Club v. U.S. Department of the Interior, 899 F.3d 260, 272 (4th Cir. 2018).
84. Weyerhaeuser Co. v. U.S. Fish and Wildlife Service, 139 S. Ct. 361 (2018). See
Markle Interests, L.L.C. v. U.S. Fish and Wildlife Service, 827 F.3d 452 (5th Cir.
2016).
85. Weyerhaeuser, 139 S. Ct. at 372.
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ing burden placed on energy companies operating on land on or near
where threatened or endangered species exist.
VII. THE ENERGY SECTOR MAY CONSIDER ADDITIONAL ISSUES
IN NEED OF REGULATORY REFORM
More opportunities exist for additional regulatory reform while interest remains high in these initiatives. Proponents should focus on
providing factual and legal support that can withstand judicial scrutiny
under the Administrative Procedure Act’s “arbitrary and capricious”
standard86 because a legal challenge is likely.
The Administration has offered insights on changes it views as
worthwhile, such as the EPA’s “Final Report on Review of Agency
Actions that Potentially Burden the Safe, Efficient Development of
Domestic Energy Resources Under Executive Order 13783.”87 Other
examples include addressing the onerous review process required
under section 106 of the National Historic Preservation Act
(“NHPA”).88 Even with NEPA and federal permit streamlining, section 106 compliance often causes significant project delays as federal
agencies consider the effects of federal undertakings on cultural resources. Another opportunity for consideration is the U.S. Army
Corps of Engineers’ upcoming revision of section 404 of the CWA
nationwide or general permits that authorize dredge and fill activities
in waters of the United States. Over time, inclusion of strict minimum
thresholds and stringent conditions on use diminished the utility of
these permits. The Administration is addressing some of these deficiencies through a regulatory revision, which will provide meaningful
opportunities for industry engagement on these issues. However, in
recent weeks, Administration officials have cautioned advocates of
additional regulatory reform to provide credible data in support of
proposed modifications at the outset, so all relevant considerations
are included in the administrative record underlying proposed rule
revisions.
VIII. FUTURE POLITICAL EVENTS MAY AFFECT THE PERMANENCE
OF SOME REGULATORY REFORMS
As for the longevity of these regulatory reforms, the regulated community should consider the impacts that the most recent election and
the next Administration could have on some of these reforms. The
Trump Administration was able to implement its agenda so quickly
because many of the most controversial and problematic regulations
86. 5 U.S.C. § 706(2)(A) (2012).
87. See Environmental Protection Agency, “Final Report on Review of Agency
Actions that Potentially Burden the Safe, Efficient Development of Domestic Energy
Resources Under Executive Order 13783” (Oct. 25, 2017).
88. 54 U.S.C. § 300101 (2012).
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were not legally binding; rather, they were contained in policy statements or guidance, and some were reversed through the use of the
CRA. Although regulatory change is slower, focused and effective
rulemaking efforts can establish legally binding new requirements in a
relatively short period of time. This slower regulatory process, which
can involve judicial review, is the reason that some prior policies are
still in effect despite efforts to change them. Moving forward, the
same will hold true with the changes made by this Administration.
Executive orders, policies, and guidance documents are all susceptible
to repeal or modification by the next Administration. While rulemaking takes longer, it is more likely to endure.
The results of the recent 2018 Congressional election add a new dynamic to the Administration’s regulatory reform agenda. With Democratic control of the House of Representatives, the President’s efforts
to legislate regulatory reform are unlikely to succeed over the next
two years. While the Republican-controlled Senate could impede
Democratic efforts to repeal or obstruct recent regulatory reforms,
House Committees can hold hearings, call agency officials to testify,
subpoena documents, and otherwise investigate various aspects of regulatory changes undertaken within their jurisdictions. These efforts
could expend agency resources and distract agency heads and staff
from making regulatory changes or further advancing the President’s
regulatory reform agenda.
IX. CONCLUSION
Through a series of deregulatory actions, the Trump Administration
has reduced the federal regulatory burden and sought to propel environmental regulatory oversight to the stateswhere appropriate. Additional change is still possible. To accomplish reform priorities, industry
sectors that seek a different role for government should engage in the
near term. Interested businesses should develop strategies to assist the
agencies in building a strong administrative record that will withstand
a legal challenge to ensure sustainable relief.

WEST VIRGINIA
By: Joshua P. Fershee†
I. INTRODUCTION
This Article summarizes and discusses important recent developments in West Virginia’s oil and gas law, including legislative action
and court case law. This Article is divided into three Sections. First,
West Virginia’s evolution approach to fractional mineral owner disputes in the Marcellus shale. After multiple efforts to pass a force
pooling bill, the state settled instead on a cotenancy solution instead.
Second, West Virginia addressed flat-rate royalties, following two
court cases, a legislative response, and a subsequent court challenge to
the legislation. Finally, this Article discusses three developments in
lease interpretation: (1) what will be deemed “reasonably necessary”
for oil and gas development in West Virginia; (2) if implied pooling
rights are included in West Virginia leases silent on the matter; and (3)
whether non-executory and non-participating royalty owners have
rights as to approve pooling.
II. WEST VIRGINIA’S ALTERNATIVE TO FORCED POOLING:
THE COTENANCY MODERNIZATION AND
MAJORITY PROTECTION ACT
The Cotenancy Modernization and Majority Protection Act (“Cotenancy Act”), passed by the West Virginia legislature in March 2018,
is the most significant recent development in West Virginia oil and gas
law.1 The Cotenancy Act was implemented as a dispute resolution
† Professor of Law, West Virginia University College of Law, WVU Center for
Innovation in Gas Research and Utilization & Center for Energy and Sustainable
Development. This Article was completed with the generous support of a West Virginia University Hodges Research Grant.
1. W. VA. CODE ANN. § 37B-1-1 et seq. (LexisNexis Supp. 2018).
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process applying to West Virginia properties with multiple fractional
oil and gas owners who disagree about oil and gas development on
their properties. The Act applies to tracts with at least seven owners
of the oil and gas in place.2 The law provides for a mechanism through
which an operator can produce oil and gas without the consent of all
owners where certain conditions are met.
Most oil and gas states resolve disputes among multiple mineral
owners through forced pooling statutes. West Virginia’s forced pooling statute, however, did not include statutory shallow wells, which
meant that Marcellus shale gas wells were subject only to a voluntary
pooling scheme. (The West Virginia forced pooling statute applied
only to deep wells, which included only deeper wells, like those drilled
in the Utica formation.3) Multiple versions of forced pooling bills
were proposed to include Marcellus-depth wells, but all failed.4 In
2018, the Cotenancy Act passed as an alternative.
Before the Cotenancy Act, the law governing Marcellus-depth minerals provided that when all mineral owners could agree to a lease, the
minerals could not be removed, and none of the owners would be paid
royalties. This functioned as a veto for minority-interest owners. The
only option to resolve the dispute was through a partition suit,5 which
could allow an operator to acquire the holdout owner’s interest. Because the partition process was designed for surface disputes, it created some legal issues when applied to mineral interests.
The Cotenancy Act replaces the partition suit as the dispute-resolution option for mineral owner disagreements. The Act does this similarly to forced pooling statutes but framed differently. The concept of
cotenancy, like partition, was designed for surface ownership. Therefore, the Act uses a less-developed mechanism for settling oil and gas
disputes. As opposed to a forced pooling regime, there is less prior
law available to guide cotenancy disputes.
The Cotenancy Act allows operators to move forward with drilling
where they have achieved certain milestones.6 First, the operator must
sign leases with at least three-fourths of the seven executive rights
holders.7 It does not matter how many of the individual owners are
consenting, as long as the operator has consent totaling 75% of the
interests.8 Second, the operator must demonstrate that they made
“reasonable efforts to negotiate with all royalty owners in an oil or
2. W. VA. CODE ANN. § 37B-1-4 (LexisNexis Supp. 2018).
3. W. VA. CODE ANN. § 22C-9-1 et seq. (LexisNexis 2017).
4. West Virginia House Bill 2688 went before the West Virginia House of Delegates and then the Senate in 2015, but it was narrowly defeated.
5. W. VA. CODE ANN. § 37-4-3 (LexisNexis Supp. 2018).
6. § 37B-1-4(a).
7. Id.
8. Id. For example, the Act could be used to commence drilling where there is a
single owner with 80% of the interest, as long as there were at least six others holding
the remaining 20%.
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natural gas mineral property.”9 The statute also provides certain options and notice requirements for nonconsenting interest owners.10
The Cotenancy Act also provides owners and operators with a defense to claims of trespass or waste by nonconsenting owners, stating
that “consenting cotenants and their lessees, operators, agents, contractors or assigns are not liable for damages for waste or trespass due
to the lawful use or development.”11 The consenting cotenants must
pay the nonconsenting cotenants certain amounts, depending on their
status and option elections, as set forth in the statute.12
The first option for a nonconsenting owner is to elect to receive a
pro-rata share of the highest royalty paid to any of the consenting
cotenants. That royalty would not have any deductions for post-production costs, and would share in the highest lease bonus and delay
rental payments.13 By making this election, the nonconsenting owner
becomes subject to the lease executed by a consenting cotenant that
has the most favorable terms and provisions for the nonconsenting
cotenant.14 However, unless the nonconsenting owners agree in writing, they still “shall not be subject to or liable under any warranty of
title, jurisdictional or choice of law provisions, arbitration provisions,
injection well provisions, disposal well provisions, and storage provisions” in the “most favorable lease.”15
The second option for a nonconsenting cotenant is to choose to receive a pro-rata working interest after the market value of its share of
production (not including any royalty or overriding royalty) equals
double its share of costs.16 Again, unless there is a written agreement,
the rights and duties of the operator and a nonconsenting cotenant
who chose the working owner interest option will be determined by
the Oil and Gas Conservation Commission,17 which is consistent with
the process used under the deep-well forced pooling statute.18
The Cotenancy Act also provides certain surface protections for
nonconsenting owners. Without consent, an operator cannot use the
surface of the tract that includes a nonconsenting owner without the
surface owner’s consent, even if that surface owner does not own any
oil or gas interest.19 The Act also includes a version of a dormant mineral provision, which allows a surface owner who follows the proper
procedures “to quiet title to the interests of all unknown and unlocat9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Id.
§ 37B-1-4.
§ 37B-1-4(a).
Id.
§ 37B-1-4(b)(1).
§ 37B-1-4(e).
Id.
§ 37B-1-4(b)(2).
§ 37B-1-4(f).
W. VA. CODE ANN. § 22C-9-7(b)(5)(B) (LexisNexis 2017).
W. VA. CODE ANN. § 37B-1-6 (LexisNexis Supp. 2018).
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able interest owners of the oil and natural gas estate underlying the
surface tract” after seven years.20
III. FROM

COURTROOM TO THE LEGISLATURE
ROYALTY RATES IN OLD LEASES

THE

AND

BACK:

The West Virginia legislature recently amended its statute related to
old oil and gas leases that used a “flat well royalty” rate rather than
the more common percentage royalty.21 This legislative action was a
response to the West Virginia Supreme Court of Appeal’s decision on
rehearing in Leggett v. EQT Production Co.22
West Virginia law was designed to stop petroleum production under
a lease or other contract “providing a flat well royalty or any similar
provisions for compensation to the owner of the oil and gas in place,
which is not inherently related to the volume of oil or gas produced or
marketed.”23 As part of overseeing this prohibition, before the West
Virginia Department of Environmental Protection will grant a permit
“for the drilling of a new oil or gas well, or for the redrilling, deepening, fracturing, stimulating, pressuring, converting, combining, or
physically changing to allow the migration of fluid from one formation
to another, of an existing [ ] well.”24 The operator must provide a copy
or summary of the document granting “the right to extract, produce or
market the oil or gas,” which must state or describe the royalty
clause.25
The Legislative response to Leggett revised the formula for flat well
royalties. When the lease granting the operator’s extraction rights has
a “flat well royalty” or another royalty provision that is not “inherently related to the volume of oil and gas” extracted, produced, or
marketed, a permit will not be granted unless the operator provides
an affidavit certifying that the mineral owner will be paid:
not less than one eighth of the gross proceeds, free from any deductions for post-production expenses, received at the first point of sale
to an unaffiliated third-party purchaser in an arm’s length transaction for the oil or gas so extracted, produced or marketed before
deducting the amount to be paid to or set aside for the owner of the
oil or gas in place, on all such oil or gas to be extracted, produced or
marketed from the well.26

The prior version of the statute required certification that the mineral owner would receive “not less than one eighth of the total
amount paid to . . . the owner of the working interest at the wellhead
20.
21.
22.
23.
24.
25.
26.

§ 37B-1-4(g).
W. VA. CODE ANN. § 22-6-8 (LexisNexis 2014 & Supp. 2018).
See 800 S.E.2d 850 (2017).
§ 22-6-8.
§ 22-6-8(d).
§ 22-6-8(c).
§ 22-6-8(e).
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for the oil and gas so extracted, produced or marketed.”27 The modification added the requirement that the mineral owner receive “not less
than one eighth of the gross proceeds” earned from an affiliated,
third-party sale and did not allow any deductions for post-production
expenses.28 This modification effectively reversed Leggett, in which
the Court allowed a lessee to deduct post-production costs from royalties owed to a mineral owner who held a flat-well royalty lease.29 Of
note, the legislative change only applies prospectively to new wells or
those needing new permits and exempts prior permits or wells,30 even
if there are existing wells on the same lease.
Following the legislative action, EQT filed suit in federal court challenging the legality of the flat-rate well royalty law claiming that it
violates the Due Process Clause of the Fourteenth Amendment because it foreclosed EQT from acquiring new permits without paying
royalties free of post-production costs.31 The case is pending.
IV. WHAT’S

IN A

LEASE?: LEASE CLAUSES

AND

IMPLIED RIGHTS

A. Are Horizontal Drilling and Hydraulic Fracturing
Reasonably Necessary?
Some portion of the surface above the minerals sought must be
used to access oil and gas.32 When a mineral owner has both the surface and the mineral rights, that owner can set the terms of use of the
surface property when issuing a lease to the production company.33
Problems can arise in cases involving severed estates, whereby the surface owner is different than the subsurface minerals owner. This is
27. Id.
28. Id.
29. Leggett v. EQT Prod. Co., 800 S.E.2d 850, 853 (W.Va. 2017) (holding initially
that “royalties paid pursuant to leases which were subject to West Virginia Code § 226-8 could not be ‘diluted’ by costs incurred downstream from the wellhead, nor could
amounts attributable to loss or beneficial use of volume be deducted prior to calculation of royalties.”). After an election changed the make up of the court, the court
granted rehearing and reversed the decision supporting the Leggetts. See Ken Ward,
Jr., Before Impeachment, Walker’s Gas Case Reversal Caused Court Controversy,
CHARLESTON GAZETTE-MAIL (Aug. 20, 2018), https://www.wvgazettemail.com/news/
wv_troubled_transition/before-impeachment-walker-s-gas-case-reversal-causedcourt-controversy/article_0e9edcdd-333d-5227-a3bf-4b00647225c6.html [https://perma
.cc/RA9Z-BFZE].
30. See Leggett, 800 S.E.2d at 860 (“[T]he general rule under West Virginia law is
that the lessee bears ‘all costs of marketing and transporting the product to the point
of sale.’ ” (quoting Tawney v. Columbia Nat. Res., L.L.C., 633 S.E.2d 22, 28 (2006))).
31. Complaint, EQT Prod. Co. v. Caperton, Civ. Action: 1-18-cv-72 (Keely),
(N.D.W. Va. Apr. 12, 2018), available at https://www.documentcloud.org/documents/
4775301-EQT-Suit-Over-Flat-Rate-Statute.html [https://perma.cc/6T4D-X9UZ].
32. Lori A. Dawkins et al., Surface Use in the Age of Horizontal Drilling: Will
Horizontal Wells be Considered a “Reasonably Necessary” Use of the Surface, 88 N.D.
L. REV. 595, 596 (2012).
33. Cf. id. (discussing conflicts between surface owners and subsurface owners
that created by the severed estate).
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especially true for horizontal drilling and hydraulic fracturing operations, because a large well pad and other significant surface uses are
needed.34
Generally, surface owners must allow disruptions to occur because
mineral estates are dominant within severed estates; surface ownership is subservient to mineral rights.35 As such, mineral owners possess an implied surface easement to develop their minerals, and the
surface owner has few injunctive rights.36 But the implied easement is
not limitless. Mineral owners cannot create substantial burdens to the
surface owner even where surface use is reasonably necessary for
production.37
Horizontal drilling and hydraulic fracturing have not been used in
tandem and on a large scale until relatively recently. Thus, some surface owners assert that the combined processes are not reasonably
necessary. A recent trial court case in Doddridge County, West Virginia, considered other issues (such as trespass), but suggests that the
surface use for horizontal drilling and hydraulic fracturing is permissible under West Virginia law.38
In Crowder v. EQT Production Co., two surface owners did not
“dispute that the owner of the mineral tract underlying their property
has the implied right to ‘reasonable use’ of their surface lands for well
pads, roads, and pipelines to drill into, and produce gas from, but only
from, the mineral tract underlying their surface lands.”39 Instead, the
34. Id. at 597.
35. JOSHUA P. FERSHEE, ENERGY LAW: A CONTEXT AND PRACTICE CASEBOOK 79
(Carolina Academic Press, New ed. 2014) (“Dominant Estate: A parcel of real property that has an easement over another estate (the servient estate). Mineral rights,
such as those to extract coal, oil, and gas, are generally dominant to the surface estate,
with an implied easement to reasonable use of the surface and subsurface to access
the minerals.”).
36. Id.
37. Dawkins et al., supra note 32, at 600.
38. Order Granting Plaintiff’s Motion for Summary Judgment and Denying Defendant’s Motion for Summary Judgment, Crowder v. EQT Prod. Co., Civil Action
No. 14-C-64, Circuit Court of Doddridge County, West Virginia (Feb. 19, 2016) (on
file with author). This certified question for the West Virginia Supreme Court of Appeals is:
Where neither the mineral owner nor the mineral owner’s lessees or agents
have an express agreement from the surface owners (or their predecessors)
by deed, lease, or other document to explore for and produce oil or gas from
neighboring mineral tracts, is there any implied or other right to use a tract
of surface land in order to explore for and produce minerals from neighboring mineral tracts that do not underlie the surface tract (other than by the
natural migration of oil or gas to well bores drilled from the surface tract
into its underlying mineral tract pursuant to the rule of capture)?
Order Certifying Question of Law, Crowder v. EQT Prod. Co., Civil Action No. 14-C64, Circuit Court of Doddridge County, West Virginia (Feb. 19, 2016) (on file with
author).
39. Crowder, 2016 WL 10490081, ¶ 11, at 6 (Trial Order Granting Plaintiff’s Motion for Summary Judgment and Denying Defendant’s Motion for Summary
Judgment).
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surface owners sued EQT for trespass when, in an attempt to extract
oil and gas from adjacent properties, the company engaged in horizontal drilling, hydraulic fracturing, and related activities on their land.40
The Court held in favor of the surface owners, explaining that because
“no such right [to use the plaintiffs’ surface to drill neighboring tracts]
was ever obtained, no further inquiry regarding reasonable use [was]
necessary.”41 The court further noted that even if there were an implied right to use the surface for producing from adjacent tracts, that
right could “only be exercised where there was no substantial burden
on the surface owner.”42
The court further determined that EQT’s drilling activities were “a
cognizable, material, additional servitude on Plaintiffs’ surface
lands.”43 EQT admitted “that 62.5% of the nine horizontal well bores
are outside the [relevant] Lease, while 32.5% are within the boundary
of the [relevant] Lease that underlies Plaintiffs’ surface lands.”44 As
such, a major part of the extracted oil and gas was coming from other
plats of land, while 100% of the surface burden was on the plaintiffs’
land.45 The court was correctly refused to extend the concept of a reasonable necessity to allow extraction from the adjacent land, but the
case also supports the idea that horizontal drilling and hydraulic fracturing can be “reasonably necessary to extract oil and gas. . . .”46 Although the court is correct, it is worth noting that the “substantial
burden” of hydraulic fracturing and horizontal drilling in such a case is
properly assessed by the additional burden imposed on surface owners
experienced because the producer was extracting from adjacent
properties without a right.47 The total burden is not the proper test.
B. An Implied, Implied Right to Pooling?
In April 2016, a West Virginia judge ruled that there is an implied
right to pool in all oil and gas leases.48 This case is inconsistent with
prior case law and will likely serve to assist oil and gas companies in
settling future disputes with landowners more easily. There is simply
no precedent to suggest that all oil and gas leases come with an implied right of pooling.49
40. Id. ¶ 6, at 5, ¶ 13, at 6.
41. Id. ¶ 22, at 7.
42. Id. ¶ 22, at 7, n.4.
43. Id. at 8 n.4.
44. Id. ¶ 12, at 3.
45. See id.
46. Joshua Fershee & S. Alex Shay, Horizontal Drilling, Vertical Problems: Property Law Challenges from the Marcellus Shale Boom, 49 J. Marshall L. Rev. 413, 435
(2015).
47. Id.
48. Am. Energy-Marcellus, LLC v. Poling, ¶ 3, at 5, Circuit Court of Tyler County,
West Virginia, Civil Action No. 15-C-34 H.
49. Taryn Phaneuf, Professor Says Judge’s Opinion on Implied Pooling Rights
Marks Departure from State Oil and Gas Law, WEST VIRGINIA RECORD (Aug. 11,
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That case involved an 1894 lease agreement between a landowner
and a production company to drill oil and gas wells.50 The mineral
rights are now held by multiple people, and the current owners objected to using their surface to extract gas from adjacent land that the
lease did not expressly allow to be pooled.51 Nonetheless, the court
ruled that because the original lease was intended to allow the company access to gas, the company was permitted to do so using horizontal drilling because that is a more efficient way to extract oil and gas.52
The court decided that even though the lease was “silent on the
subject of pooling and unitization, [the] plaintiff [had] an implied right
to pool and unitize the lease with other leaseholds and mineral interests in order to exercise the explicit rights to develop the oil and gas in
the subject premises.”53 The problem with this decision is that it appears to read a right of pooling into all leases. This effectively negates
anti-pooling clauses sometimes found in leases. In addition, all oil and
gas states have some version of forced pooling laws, which provide an
option to permit pooling of tracts when the parties cannot agree. Finally, lease modifications that add pooling clauses to old leases that
lack such a right are common, and ignoring this history ignores the
common understanding that such a clause is necessary.54
Any individual lease might include an expressed right to pool. It is
possible such a right could be implied in a given contract, but considering the regular contractual use of pooling clauses and the prevalence
of forced pooling statutes, any implied right must come from the circumstances and language of the individual lease. The mere fact that it
is not economical to pull natural gas from a parcel without pulling gas
from an adjacent parcel should not, on its own, allow a mineral holder
to burden the surface for off-parcel minerals.
C. Rights to Pooling and Unitization Remain with
Executive Rights Holders
Another recent West Virginia high court decision considered
whether non-executory and non-participating royalty owners must rat2016), https://wvrecord.com/stories/510990698-professor-says-judge-s-opinion-on-im
plied-pooling-rights-marks-departure-from-state-oil-and-gas-law [https://perma.cc/
4G49-V86A]; see also Robert J. Burnett & William J. Blakemore, Pooling Clause Not
Necessary: West Virginia Court Finds Implied Right to Pool Exists Where Lease Silent,
HOUSTON HARBAUGH (May 25, 2016), https://www.hh-law.com/driller-may-have-animplied-right-to-pool-lease-where-no-pooling-clause-exists/ [https://perma.cc/J58DM77P] (“No court has ever recognized an implied covenant to pool.”).
50. Am. Energy-Marcellus, ¶ 2, at 2.
51. Id. ¶ 6, at 2.
52. Id. ¶ 28, at 11.
53. Id. ¶ 29, at 11.
54. See Burnett & Blakemore, supra note 49 (“Obtaining a lease modification
[when a pooling clause is lacking] is of paramount importance to the driller since it
generally cannot drill a horizontal wellbore underneath multiple parcels, owned by
different individuals, without the express authority to do so.”).
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ify or approve pooling provisions in oil and gas leases before those
provisions to create valid units.
In Gastar Exploration, Inc. v. Contraguerro, the owners of a onefourth non-executive, non-participating royalty interest (NPRI) in a
single 105.9-acre tract that was part of a 700-acre unit brought suit
against PPG Industries, Inc. (the lessor) and Gastar Exploration, Inc.
(the lessee).55 Their lease included a clause allowing pooling or unitization of the mineral estate interests.56 The NPRI owners were not
parties to the lease and claimed that the lease was not valid because
they had not consented to unitization or pooling.57
There are two recognized theories about whether an NPRI owner
must consent for a lease to have a valid pooling clause: the cross-conveyance theory and the contract theory.58 Some states, like Texas, require that an NPRI owner to consent or ratify such a clause because
“pooling creates undivided ownership interests with other individuals
and entities by conveying across the entire tract.”59 In contrast, the
contract theory posits that “pooling results in a consolidation of contractual and financial interests regarding oil and gas production from
the combined parcels of land.”60
The court reversed the trial court’s decision, finding that the contract theory applied and held that no joint or undivided interest was
created in the underlying pooled tract by the pooling of nonparticipating royalty interests with interests of other parties for the horizontal
drilling.61 The court further explained that, in West Virginia, an NPRI
owner has conveyed the oil and gas in place, and its executive rights.62
As such, the resulting unit was valid and did not require NPRIowner’s consent.63
V. CONCLUSION
The natural gas boom in the Marcellus shale exposed many issues in
West Virginia oil and gas law, and these recent legislative developments and court decisions represent a step toward resolving those significant, outstanding issues. The decision to use cotenancy over forced
pooling laws for resolving fractional interest disputes may prove challenging because cotenancy laws are generally inapplicable to mineral
interests. However, it is also possible that courts will treat West Virginia’s cotenancy law, functionally, as a forced pooling law, and the
55.
56.
57.
58.
59.
60.
61.
62.
63.

800 S.E.2d 891, 894 (W. Va. 2017).
Id at 899.
Id.
Id.
Id.
Id.
Id.at 900–01.
Id. at 901.
Id.
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law will track experiences in other states. The on-going court case regarding flat-rate royalties could have far-reaching potential and could
signal a continuing tug-of-war between the courts and the legislature
on that issue. Finally, it will be interesting to see if West Virginia’s
implied right of pooling case will prompt legislative action or another
court case that will seek high court review, as the case is not in line
with other states’ views of implied pooling rights. The trial court case
in American Energy-Marcellus LLC v. Poling provides companies
with a strong bargaining tool that warrants further review.64
64. Am. Energy-Marcellus, LLC v. Poling, Circuit Court of Tyler County, West
Virginia, Civil Action No. 15-C-34 H.

WYOMING
By: Walter F. Eggers, III, and Deanna (Sami) Falzone†
I. BACKGROUND
Wyoming’s crude oil production sales in 2017 were 76 million barrels, an increase of 4.5% compared to 2016. Natural gas production in
2017 totaled 1,562 trillion cubic feet, down from 4.6% in 2016. Nationally, Wyoming ranked sixth in crude oil production for 2017 and
eighth in natural gas production.1
II. LEGISLATION
Wyoming’s 2018 legislative session convened on February 12 and
adjourned on March 15. During the short budget session, only a few
bills related to the oil and gas industry were introduced.
A. Ad Valorem Tax Collection by Counties
The legislature authorized Wyoming’s counties to deduct extraordinary costs incurred in collecting taxes, including out-of-county court
costs and associated attorney’s fees, before distributing tax revenues.
The legislation also provided that if a county is unable to collect taxes
from a taxpayer because of a bankruptcy or any other reason, then the
county will not be liable to any other governmental entity for the inability to collect taxes.2
† Walter Eggers is a Partner in the Cheyenne office of Holland & Hart LLP. He
currently leads the firm’s Environmental and Natural Resources practice. Sami
Falzone is a paralegal in Holland & Hart’s Cheyenne office. She specializes in natural
resources and environmental litigation, as well as commercial and bankruptcy litigation, real estate, and business transactions.
1. Facts and Figures 2018 Edition, PETROLEUM ASSOCIATION OF WYOMING,
https://www.pawyo.org/facts-figuers.pdf [https://perma.cc/N7Q9-VRZX] (last visited
Oct. 25 2018).
2. WYO. STAT. ANN. §§ 39-13-111(a)(i), -13-111(c) (2017 & Supp. 2018).
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Sales and Use Tax Audits

Effective July 1, 2018, the Legislature added comprehensive new
audit procedures for Wyoming sales and use taxes. Specifically, the
new statutes strengthened and specified the authority of the Wyoming
Departments of Audit and Revenue to audit sales and use tax compliance. Along with other provisions, the legislation set time limits for
the commencement of audits and allowed for tolling of the statute of
limitations for collections of sales and use taxes.3
C. Underground Injection Facilities
Addressing the state’s Underground Injection Control (“UIC”)
program for Class I and Class V wells, the Legislature is requiring the
Wyoming Department of Environmental Quality to initiate a
rulemaking process. The new rules will address financial assurance requirements related to the plugging, abandonment, post-closure monitoring, and corrective actions for underground injection wells and
facilities.4
D. Orphan Site Remediation Funding
The legislature revised Wyoming’s corrective action account, which
is used to fund the Department of Environmental Quality’s remediation and corrective actions on underground and aboveground storage
tanks, landfills, and other sites. The new legislation established an Orphan Site Remediation Account to provide funding when a well’s
owner or operator fails the Department’s reclamation requirements.5
III. ADMINISTRATIVE RULEMAKING
Effective February 1, 2018, the Wyoming Oil and Gas Conservation
Commission revised its rules to increase filing fees to $250 per application that is set for hearing and $125 for hearing continuances. The
Commission also created a new chapter that addressed the procedures
and fees for inspecting and copying public records kept by the
Commission.6
IV. CASE LAW
A. Lon V. Smith Found. v. Devon Energy Corp.
In November 2017, the Wyoming Supreme Court affirmed a district
court’s summary judgment order determining the right to an overriding royalty interest (“ORRI”) in oil and gas properties following ex3.
4.
5.
6.

Id. §§ 39-15-108(a), -16-108(a).
Id. § 35-11-302(a)(viii).
Id. §§ 16-1-206, 35-11-1701.
055-0001-5 WYO. CODE R. § 2 (LEXIS through Sept. 28, 2018).
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tended probate proceedings.7 The Supreme Court and District Court
considered a number of complex probate issues, but also addressed
the escrow account and attorney’s fees provisions in Wyoming’s Royalty Payment Act (“WRPA”).8
Because of the ORRI dispute, the royalty payor–company that was
producing oil and gas paid approximately $80,000 of royalty deposits
into an internal suspense account between 2007 and 2014. The plaintiff
claimed the oil and gas company violated the WRPA because the deposits were made into an internal account as opposed to a separate
interest-bearing escrow account, as specifically required by WRPA.
The oil and gas company admitted that it did not deposit the funds
into an interest-bearing escrow account, but it argued that the deposits
did not violate the WRPA because the plaintiff had no legal claim to
the funds.9
Relying on prior case law addressing the WRPA, the Wyoming Supreme Court concluded the plaintiff was not a “person legally entitled” to the funds and therefore, had no authority to make a claim
under the escrow provision of the WRPA.10 Both parties asked the
District Court to award attorney’s fees, pursuant to the WRPA attorney fee provision. The District Court denied both parties’ requests for
fees and the Wyoming Supreme Court affirmed.11 The Supreme Court
determined that the parties had no “pre-existing legal relationship,”
contractual or otherwise, which is required to award attorney’s fees
under the WRPA.12
B. Bear Peak Res., LLC v. Peak Powder River Res., LLC
An oil and gas investment company (Bear Peak) filed a lawsuit
against an oil and gas development company (Peak), alleging breach
of a Purchase and Sale Agreement under which Peak bought oil and
gas interests from Bear Peak. The agreement required Bear Peak to
acquire additional oil and gas interests over a two-year period in an
Area of Mutual Interest (“AMI”). Peak would then have the option
to purchase the new interests from Bear Peak.13
During the two-year term, Peak entered into multiple transactions
with third parties and acquired oil and gas interests in the AMI without involving Bear Peak. Peak did not pay Bear Peak for those interests. In addition, Peak moved to terminate the AMI provision in the
7. Lon v. Smith Found. v. Devon Energy Corp., 2017 WY 121, 403 P.3d 997
(Wyo. 2017).
8. Id. at ¶¶ 40–55, 403 P.3d at 1009–13.
9. Id. at ¶¶ 40–42, 403 P.3d at 1009–10.
10. Id. at ¶¶ 43–45, 403 P.3d at 1010 (citing Ultra Res., Inc. v. Hartman, 2010 WY
36, ¶ 73, 226 P.3d 889, 917 (Wyo. 2010)).
11. Id. at ¶¶ 46–55, 403 P.3d at 1010–13.
12. Id. at ¶¶ 52, 55, 403 P.3d at 1012–13.
13. Bear Peak Res., LLC v. Peak Powder River Res., LLC, 2017 WY 124, ¶ 3, 403
P.3d 1033, 1038 (Wyo. 2017).
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agreement. Bear Peak filed suit, claiming breach of contract and making other claims against Peak. The District Court granted summary
judgment in favor of Peak, finding that Peak’s transactions and its
AMI termination were consistent with the terms of the agreement.
Bear Peak then appealed the district court’s order to the Wyoming
Supreme Court.14
The Supreme Court partially reversed and partially affirmed the
District Court’s order. The Court held that the agreement was clear
and unambiguous, but it concluded Peak did not prove that all of its
actions conformed to the agreement. After analyzing numerous transactions between Peak and third parties, the Court held that there were
genuine questions of fact about some of the transactions that precluded summary judgment. The Supreme Court remanded the case to
the District Court to examine Bear Peak’s breach of contract claims
concerning those transactions and Peak’s termination of the AMI.15
C. Berenergy Corp. v. BTU Western Res., Inc.
On January 4, 2018, the Wyoming Supreme Court issued an opinion
in an important dispute between an oil and gas producer and a coal
producer in Wyoming’s Powder River Basin. The oil and gas company’s federal leases overlapped the coal producer’s coal leases.16
When it became clear that the coal mining operations approached the
oil and gas operations, the oil and gas company filed a declaratory
judgment action with a state district court. The oil and gas company
asked for an order recognizing its superior mineral production
rights.17
The parties filed cross-motions for summary judgment with the district court. The oil and gas company argued that its first-in-time federal leases gave it a superior right to production over the coal
company. The coal company argued that the terms federal leases required both parties to work together to maximize development of
both minerals. The coal company argued that the oil and gas leases
require operators to give “due regard” to coal production, to cause
“minimal adverse effect” on coal production, to maximize mineral
production, and to minimize harm to the parties.18
Importantly, the Bureau of Land Management (“BLM”) did not
join or intervene in the lawsuit.19 After considering all of the mineral
leases, the district court determined that each party could legally impose reasonable restrictions on the other party’s production activities.
14. Id. at ¶¶ 5–9, 403 P.3d at 1039–40.
15. Id. at ¶¶ 22–66, 77, 403 P.3d at 1043–53, 1056.
16. Berenergy Corp. v. BTU Western Res., Inc., 2018 WY 2, ¶ 1, 408 P.3d 396, 397
(Wyo. 2018).
17. Id. ¶¶ 2, 5, 408 P.3d at 397.
18. Id. ¶¶ 2, 7–9, 408 P.3d at 397–98.
19. Id. ¶ 13, 408 P.3d at 399.
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The District Court held a trial to determine, based on the facts, what
constituted reasonable restrictions.20 After trial and after examining
the economic benefits and impact of the parties’ proposed production
activities, the District Court determined that the oil and gas company’s development must yield to coal development and the coal company would be required to pay for any damages suffered by the oil
and gas company. The District Court, therefore, ordered the oil and
gas company to plug and abandon its wells, and ordered the coal company to pay compensation to the oil and gas company for the loss of
the wells and the full value of the reserves associated with those
wells.21
The oil and gas company appealed the district court’s order to the
Wyoming Supreme Court.22 The Court recognized that the
“[b]alancing of competing rights to mineral production in the public’s
interest is in part an intensely policy-driven matter committed to the
Secretary” of the United States Department of the Interior, who is the
administrative head of the BLM. The Wyoming Supreme Court also
recognized that the Department and BLM designees could disregard
the District Courts’ decisions because federal resource policy is not
the province of Wyoming’s state courts.23
In light of the federal government’s authority over the issues, the
Supreme Court determined—as a matter of standing and judicial restraint, and following its rule against issuing advisory opinions—that
the Department of Interior and BLM were the only parties who could
make the policy decision on how the minerals should be developed.24
Therefore, the Court dismissed the case.25 A portion of the case was
remanded to the district court and is still pending.26
20. Id. ¶¶ 9–10, 408 P.3d at 398.
21. Id. ¶¶ 11–12, 408 P.3d at 398–99.
22. Id. ¶ 14, 408 P.3d at 399.
23. Id. ¶ 35, 408 P.3d at 403.
24. Id. ¶¶ 36–39, 408 P.3d at 403–04.
25. Id. ¶ 43, 408 P.3d at 405.
26. The Wyoming Supreme Court granted rehearing in Berenergy on February 6,
2018, but by order dated March 6, 2018, declined to amend its opinion. See Order on
Petition for Rehearing at 2, Berenergy Corp. v. BTU Western Res., Inc., 2018 WY 2,
408 P.3d 396 (Wyo. 2018) (No. S-17-0040).

